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FOR THE KEEPING OF ANIMALS. 


BAKER v. SNELL, [1908] 2 K. B. 352, 825. 


RECENT decision of the English Court of Appeal opens up 

matter of interest as to the responsibility of those who keep ) 
dogs and, incidentally, of those who keep other animals classed as q 
Jerae naturae, The case, which is reported under the name Baker 
v. Snell,! turns on the following facts: q 

A young woman, a housemaid of the defendant, a publican, had 
been bitten by a dog owned by her master “and known by that { 
master to be ferocious and given to bite.” The dog had previ- q 
ously bitten the plaintiff, and special precautions were adopted in a 
keeping him. He was entrusted to the potman, who was not | 
alleged to be incompetent, whose duty it was to let the dog out _ 
early in the morning, to exercise him and to have him chained up , 
before the plaintiff and the barmaids came downstairs. 

On the day of the occurrence for which the defendant was put 
to answer, the potman brought the dog into the kitchen where the q 
plaintiff and the barmaids were at breakfast and said, “I will bet 
the dog will not bite anyone in the room.” He then let the dog 
go, saying as he did so, “Go it, Bob.” The dog thereupon flew 
at the plaintiff and bit her. The plaintiff brought her action. 
The view of the County Court judge before whom in the first 4 
instance the case came was? “ that although the defendant’s act in q 
keeping the dog with knowledge of its savage nature was a wrong- 
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ful act in the sense that he kept it at his peril, still under the cir- 
cumstances it was the potman and not the dog that did the 
damage, and that the keeping of the dog was only the causa sine 
qué non.” 

The plaintiff appealed to the Divisional Court (Channell and 
Sutton, JJ.), which ordered a new trial. Channell, J., could not 
accept the ruling of the County Court judge: “If the potman had 
been a stranger I should be prepared to uphold the County Court 
judge’s decision.” 1 “In my view the potman’s act amounted to 
nothing more than a foolish and wanton act done in neglect of his 
duty to keep the dog safe; and if that is the right view the de- 
fendant would be responsible.” This is a hard saying, which, 
before we part with the case, we shall have to test. Channell, J., 
further delivered himself of the extraordinary suggestion that it 
would be open to a jury to find “that the dog bit the plaintiff by 
reason of its savage nature, and by reason of that alone, and that 
the act of the potman had nothing to do with the result.” It is to 
be hoped that there is left in the English courts sufficient strength 
to set aside any such verdict as perverse, even if an English jury 
could be so foolish as to return such a verdict, in view of the 
wrongful letting go of the dog and the direct incitement when it 
was let go. A dog is not, in law, a responsible agent, — a potman 
is; and Channell, J., for the moment at any rate, seems to have lost 
sight of the principles that regulate the liability of responsible 
agents, 7. ¢. human agents, when acting in conjunction with irre- 
sponsible agents, 2. ¢. either natural or brute forces. Sutton, J., 
whose remarks found favour with the Court of Appeal, confined 
himself to quoting from May v. Burdett? that the owner “ is bound 
to keep secure” any animal with a vicious propensity of which he 
has knowledge, “at his peril.” This he explained to mean “ that 
he is liable for any injury caused by the animal biting a person 
under whatever circumstances the biting may have taken place, 
except where the plaintiff by his own conduct has brought the 
injury upon himself.” 

The defendant then carried the case to the Court of Appeal, 
which was constituted by two eminent Chancery judges (Cozens- 
Hardy, M. R., and Farwell, L. J.) who enunciated some very 
startling theories, and a common law judge (Kennedy, L. J.) who, 
though taking a different view of some of the salient legal prin- 


1 [1908] 2 K. B. at 355. 29 Q. B. 101, at 112, 72 R. R. 189 (1846). 
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ciples involved and one which it is the object of this paper to 
support, yet concurred in the judgment of the Court and in some 


of the steps by which it was reached! Cozens-Hardy, M. R., en- 


tirely adopted the view of Channell, J.,? that the potman’s act was 
“a wanton and foolish act”: “an act for which the defendant 
would be responsible”; and thus by begging one of the most 
important questions of the case, the liability of the master to one 


servant for the act of another servant, left himself free to roam. 


through speculations as to the common law liability for keeping 
animals. He then formulates the following question:* “If a man 
keeps an animal whose nature is ferocious, or an animal of a class 
not generally ferocious but which is known by the owner to be 
dangerous, is the owner of that animal liable only if he neglects his 
duty of keeping it safe or is negligent in the discharge of that duty, 
or is he bound to keep it secure at his peril?” He answers his 
question thus: “In my opinion the latter is the correct propo- 
sition of law, and I think that it is not open to the Court to decide 
the other way.” 

This conclusion he bases on an elaborate examination of five 
cases,‘ none of which, my submission is, warrants it. _He further 
says, “If it be true, as I think it is, that it is a wrongful act for a 
person to keep an animal which he knows to be dangerous, that is 
an authority not merely of the Court of Exchequer, but also of 
the Court of Appeal, that the person so keeping it is liable for the 
consequences of his wrongful act even though the immediate cause 
of damage is the act of a third party.” The English of the judge 
or his reporter is a bit obscure; but it seems to point to a holding 
that anybody keeping an animal that harms another person not his 
owner, is absolutely liable and is not to be heard to make a de- 
fence. This, so far as the innocent owner is to be held liable for 
the act of an independent third person, is a principle altogether 
exceptional in law, save in “ insurance” cases or cases of warranty, 
—that is, where a contractual duty exists, and fails in this case 
utterly if the principle of warranty is not made out. 

To make out this, then, Farwell, L. J., adventures the opinion 


1 [1908] 2 K. B. 828. 

2 Ante, p. 466. 

LZ. c. 828. 

* May v. Burdett, 9 Q. B. 101; Jackson v. Smithson, 15 M. & W. 563; Nichols v. 
Marsland, L. R. 10 Ex. 255, 2 Ex. D.1.; Fletcher v. Rylands, L. R. t Ex. 265, and 
L. R. 3 H. L. 330; and Filburn v. People’s Palace and Aquarium, 25 Q. B. D. 258. 

5 [1908] 2 K. B. 833. 
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that the cases “establish that the law recognizes two classes of 
animals — animals ferae naturae and animals mansuetae naturae. 
Any animal of the latter class when known to its owner to be 
dangerous falls within the former class, and anyone who keeps an 
animal of that nature does a wrongful act and is liable for the con- 
sequences under whatever circumstances arising.” It is, continues 
the Lord Justice, “‘ absolutely immaterial if the keeper of a danger- 
ous animal keeps it at his own peril in all circumstances whether 
the injury arises from the actual negligence of the owner or from 
the act of a third person. The wrong is in keeping the fierce 
beast.” 

From this it seems to follow that the members of the Zodlogical 
Society of London, who keep scores of savage and dangerous wild 
beasts in their gardens, are continuously occupied in wrongdoing ; 
and were, say, the Germans to take London and open the cages 
of the wild beasts, would be liable for all the damage that the liber- 
ated animals might effect in the course of their wanderings. 

The decision of the majority of the Court of Appeal accordingly 
is, then, that a person keeping an animal fevae naturae, or an 
animal mansuetae naturae which is known to be savage (and 
under this nomenclature is included a Maltese puppy that has 
snapped at the lady’s maid putting him to bed), is answerable in 
damages for any harm done by the animal, even though the im- 
mediate cause of the injury is the intervening voluntary act of 
a third person, say the housemaid lovingly, but sharply, tweaking 
his ear. 

As against this, four propositions are submitted: 

(1) That the authorities cited by the majority of the Court of 
Appeal do not bear out the conclusion suggested. 

(2) That the liability.of the owner of a savage beast is primd 
facie only, and may be rebutted by showing that the owner is 
wholly without fault: that trespass is actionable only where there 
is fault. 

(3) That, even if this is not so, the case of a dog differs from 
the case of lions,’ tigers and savage wild beasts, and that at common 
law there is an absolute right to keep a savage dog subject to 
liability priméd facie to answer for his misdoings so far as savagery 
goes. 

(4) That the fact that through the fault of one fellow servant 
another is bitten does not affect an innocent master with any 
liability. 
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(1) The principle asserted by Cozens-Hardy, M. R., and Farwell, 
L. J., is that it is a wrongful act for a person to keep an animal which 
he knows to be dangerous, that is, one that he knows has attempted 
to bite someone.! 

We are now to consider the authorities which the learned judges 
vouch as establishing this principle. 

“In 1846,” says Cozens-Hardy, M. R.,? “in May v. Burdett, the 
law was laid down by the Court of Queen’s Bench in the case of a 
monkey.? The action was brought by a man and his wife to re- 
cover damages for a bite to the female plaintiff, and the declara- 
tion stated that the defendant wrongfully kept a monkey, well 
knowing that it was of a mischievous and ferocious nature and 
used and accustomed to attack and bite mankind, and that it was 
dangerous to allow it to be at large, and that the monkey, whilst 
the defendant kept the same as aforesaid, did attack, bite, and 
injure the female plaintiff.” 

The point argued in the case on motion to arrest judgment * was 
that the declaration was bad for not alleging negligence or some 
default of the defendant in not properly or securely keeping the 
animal. All, then, that it was necessary to decide was whether in 
an action of this sort the ovus lay on the plaintiff to prove negli- 
gence or whether it was necessary to the cause of action to prove 
negligence at all. The question whether the defendant might 
prove facts that exculpated him was immaterial and was not so 
much as hinted at. 

All that, according to the head note of the report,> the case did 
decide is that “A person who keeps an animal accustomed to 
attack and bite mankind with knowledge that it is so accustomed, 
is primé facie liable in an action on the case at the suit of any 
person attacked and injured by such animal, without any averment 
in the declaration of negligence or default in the securing or taking 
care of it. The gist of the action is the keeping of the animal after 
knowledge of its mischievous propensities.” 

Cozens-Hardy, M. R., incorporates in his judgment the passage 
from Lord Denman, C. J.’s, judgment with which the head note 
textually corresponds. He then refers “to a passage in Hale’s 
Pleas of the Crown,”® and cites a long passage from Lord Den- 
man’s judgment as if it was deduced from the passage in Hale, 


1 Worth v. Gilling, L. R. 2 C. P. 1. 
9Q. B. tot, 111, 112. 
5 72 R. R. 189, 9 Q. B. 101. 


2 [1908] 2 K. B. 828. 
#9Q.B. 110. 
6 Vol. i, p. 430 b, ed. 1800. 
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concluding,! “ we are besides of opinion, as already stated, that the 
defendant, if he would keep it [the monkey], was bound to keep it 
secure at all events.” 

It is obvious that the words “ secure at all events” are ambigu- 
ous and may be satisfied by regarding the liability as prima facte 
absolute, but yet as not excluding the defendant from averring cir- 
cumstances in discharge of liability. Reference to Lord Denman, 
C. J.’s, judgment shows that the latter is the sense in which he was 
using the words. He says,? immediately before the passage cited 
by Cozens-Hardy, M. R., “ It may be that if the injury was solely 
occasioned by the wilfulness of the plaintiff after warning, that may 
be a ground of defence, by plea in confession and avoidance; but 
it is unnecessary to give any opinion as to this; for we think that 
the declaration is good upon the face of it and shows a prima facie 
liability in the defendant.” Thus no opinion was given in May v. 
Burdett upon the point raised in Baker v. Snell: whether, and in 
what circumstances, the owner of a dog that is known to be fe- 
rocious is shut out from averring his absence of liability where he 
is “ utterly without fault” in the circumstances leading up to and 
causing the injury. But since Cozens-Hardy, M. R., cites the 
passage from Hale, and since Lord Denman, C. J., bases his 
conclusions upon it, it would be well to see what Hale says. 
Here it is: 

“If a man have a beast, as a bull, cow, horse, or dog, used to 
hurt people, if the owner know not his quality, he is not punish- 
able, but if the owner be acquainted with his quality, and keeps 
him not up from doing hurt and the beast’kills a man, by the an- 
cient Jewish law the owner was to die for it, Exod. xxi, 29, and with 
this seems to agree the book of 3 Edw. 3. Coron. 311; Stamf. [szc] 
P. C. 17a, wherein these things seem to be agreeable to law.” 

“(1) Ifthe owner have notice of the quality of his beast, and it 
doth any body hurt, he is chargeable with an action for it.” 

“(2) Tho he have no particular notice that he did any such 
thing before, yet if it be a beast that is fevae naturae as a lion, a 
bear, a wolf, yea an ape or monkey, if he get loose and do harm to 
any person, the owner is liable to an action for the damage, and so 
I knew it adjudged in Andrew Baker’s case, whose child was bit by 
a monkey that broke his chain and got loose.” 
~ “(3) And therefore in case of such a wild beast or in case of a 
bull or cow that doth damage, where the owner knows of it, he must 


1 [1908] 2 K. B. 829. 272 R. R. 198, 9 Q. B. 113. 


‘ 
Wp 
| 
| 
| 


RESPONSIBILITY FOR THE KEEPING OF ANIMALS. 471 


at his peril keep him up safe from doing hurt, for tho he use 
his diligence to keep him up, if he escape and do harm the owner 
is liable to answer damages.” 

It will be noted that this is a strong authority for the proposition 
for which Lord Denman, C. J., cited it. It will also be noted that 
it is an authority against the proposition in support of which 
Cozens-Hardy, M. R., and Farwell, L. J., use it; for Sir Matthew 
Hale excepts a dog from the third proposition which he confines 
to “such a wild beast” as “a lion, a bear, a wolf, yea an ape or 
monkey ” or “a bull or cow.” 

Such a great common lawyer as Hale would be expected to dis- 
criminate a dog from a lion or a monkey ; for the considerations to 
be presently noted could not be absent from his mind. 

But to trace the matter home. The authority for Hale’s state- 
ment is Fitzherbert, Corone, pl. 311, which is thus reproduced by 
Staundforde:! “Sz home ad un jument* que est accustome a male 

Satre, et le owner ceo bien sachant, ne liga luy, eins luy suffra daller 
a large, et puis le jument tua un home; que ceo est felony in le owner, 
co que per tiel sufferance, le owner semble dauer volunte a tuer. Et 
nota que in ancient temps la volunte fuyst cy material, que il fuist 
repute pur le fait ut patet titulo Corone in Fitz. P. 15. E. 3. P. 3833 
... Et oue ceo accorda Bracton qui dit, in maleficiis spectatur 
voluntas et non exitus et nihil interest virum quis occidat, an causam 
mortis prebeat, Mes le ley nest tssint a cest jour.” 

There is then nothing here that goes to show an absolute liabil- 
ity for a dog — rather the other way: and the case certainly does 
not lend any support to the proposition it is cited to establish. 

“ The next case in point of time,” says Cozens-Hardy, M. R.,* 
“was Jackson v. Smithson,® which raised the point in a very neat 
form.” 

There is some ambiguity as to what the learned Master of the 
Rolls intends by “ raised the point.” If it is the point in Jackson 
v. Smithson then that is: whether the plaintiff has to show negli- 
gence in the keeping by the defendant of a ram, known to be 
accustomed to attack mankind, by which the plaintiff sustained 


1 Les Plees del Coron, p. 17. The edition quoted from is that of 1583. Rex v. 
Huggins, 2 Ld. Raym. 1583. 

2 Fumenta a jungendo appellari Nonius putat, quod currui jungeretur, ut equi et muli et 
coetera dorsuaria animalia, quae Graeci vwropdpa vocant. Lexicon Furidicum, sub voce. 

8 The reference, in reality, is to Fitz. Abr., tit. Corone, P. 15. E. 2. P. 383. 

4 [1908] 2 K. B. 829. 

§ 15 L. J. Ex. 311, 15 M. & W. 563, 71 R. R. 763. 
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injury. Ifthe point in Baker v. Snell is intended that is: whether 
the defendant, the owner of a dog known to be savage, is pre- 
cluded from showing facts the conclusion from which is that he 
is blameless for injuries inflicted by his dog on the plaintiff. The 
former point may be neatly raised or not, but it is the exact point 
decided in May v. Burdett; and the remarks before made apply 
equally to it; the latter, which is the only relevant point here, is 
not even glanced at. 

Cozens-Hardy, M. R., read the judgments delivered im extenso. 
They are emphatic that the case of Jackson v. Smithson is con- 
cluded by May v, Burdett; that is, that the oxws suggested was not 
on the plaintiff. The judges of those days in the Exchequer were 
far too wary logicians to deduce from their negative conclusion an 
affirmative proposition that as the plaintiff was not put to prove 
negligence the defendant was debarred from showing as an effective 
defence that he was utterly without fault. Yet this is the leap into 
vacancy made by the learned Master of the Rolls and Farwell, 
L. J., a leap which must necessarily be taken in order to give even 
a semblance of relevancy to their proposition. 

Two obiter dicta in Jackson v. Smithson must be noticed: one 
of Alderson, B.: “In truth there is no distinction between the case 
of an animal which breaks through the tameness of its nature and 
is fierce, and known by the owner to be so, and one that is ferae 
naturae.” 1 Yet this may well be without restricting the owner of 
either from the right to defend himself on lines hereafter to be de- 
veloped, and of course restricting the analogy to what hereafter 
will be shown to be the fundamentum relationis, that is, that each is 
regarded as property simply. The other oditer dictum is that of 
Platt, B.: “ No doubt a man has a right to keep an animal which 
is ferae naturae, and nobody has a right to interfere with him in 
doing so, until some mischief happens; but as soon as the animal 
has done an injury to any person, then the act of keeping it 
becomes, as regards that person, an act for which the owner is 
responsible.” May v. Burdett, which concludes this case of Jackson 
v. Smithson, shows beyond cavil, as has already been demonstrated, 
that responsible primd facie is what is intended. The dictum is, 
however, flatly in contradiction of Farwell, 1; J.’s, assertion? that 
anyone keeping an animal known to be dangerous —the lion, for 
example, at the Zodlogical Gardens — “ does a wrongful act.” 


1 Between a dog, for instance, and a fox. 
2 [1908] 2 K. B. 833. 
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It is curious that Cozens-Hardy, M. R., and Farwell, L. J., 
should have regarded the next case they cite, Nichols v. Marsland,! 
as authority for their proposition; for the judgment of the Court 
of Appeal there is based on the rule of law laid down in Rylands v. 
Fletcher: ? “ We think that the true rule of law is, that the person 
who, for his own purposes, brings on his lands and collects and 
keeps there anything likely to do mischief if it escapes, must keep 
it in at his peril; and if he does not do so, is prima facie answerable 
for all the damage which ts the natural consequence of its escape. 
He can excuse himself by showing that the escape was owing to 
the plaintiff’s default; or, perhaps, that the escape was the conse- 
quence of vis major or the act of God; but as nothing of this sort 
exists here, it is unnecessary to inquire what excuse would be 
sufficient.” 

It may be objected, indeed it has been by Farwell, L. J., that 
the exceptions noticed here are an exhaustive enumeration of the 
possible exceptions and not mere illustrations of what may be 
exceptions. But a glance no further than the opposite page of 
this report® refutes this, for Mellish, L. J.. commenting on the 
passage just noticed, adds another exception to those enumerated, 
namely, the act of “the Queen’s enemies.” Yet why is primé 
facie to be read if primd facie is not intended but “ absolutely 
without qualifications”? There is, however, one passage quoted 
by Cozens-Hardy, M. R., which reads strongly against the absolute 
principle which he formulates. It is this: * “ The ordinary rule of 
law is that when the law creates a duty and the party is disabled 
from performing it without any fault of his own, by the act of God 
or the King’s enemies, the law will excuse him; but when a party 
by his own contract creates a duty, he is bound to make it good 
notwithstanding any accident by inevitable necessity.” 

Now in the present case the duty incumbent on the keeper of a 
wild animal or a savage dog, whatever it may be, is clearly a duty 
created by the law; and it needs considerable subtlety of mind to 
understand how a case, which incidentally affirms the proposition 
that where a party is disabled from performing a duty without any 
fault of his own the law will excuse him, can be usefully cited in 
support of the proposition that where a party is disabled from 


1 L. R. to Ex. 255, in Ct. of App., 1 Ex. D. 1. 
2L. R. 3 H. L. 339. 
8 Quoted from 2 Ex. D. 5. 


4 [1908] 2 K. B. 831, citing Mellish, L. J., in Nichols v. Marsland, 2 Ex. D. 4. 
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performing a duty without any fault of his own the law will not 
excuse him, 

In any view the only question decided in’ Nichols v. Marsland — 
the question of law which was left undecided in Rylands v. Fletcher 
— was, “Can the defendant excuse herself by showing that the 
escape of the water was owing to vs major”:1 not what are 
the circumstances in which a defendant may excuse himself, but 
the much narrower issue whether vzs major is one of them. 

Filburn v. People’s Palace and Aquarium Co.? is the last case 
cited by Cozens-Hardy, M. R. He considers it® “a strong au- 
thority” for the proposition that a person keeping an animal that 
he knows to be dangerous is liable “for the consequences of his 
wrongful act even though the immediate cause of damage is the 
act of a third party.” 

_ The head note in Filburn’s case is as follows: 

“In an action to recover damages for personal injuries sustained 
by the plaintiff from an elephant which was exhibited by the 
defendants, the jury found that the defendants did not know the 
elephant to be dangerous: — Held, that the defendants were liable, 
as the animal did not belong to a class which according to the 
experience of mankind, is not dangerous to man, and therefore 
the owner kept such an animal at his own risk, and his liability for 
damage done by it was not affected by his ignorance of its danger- 
ous character.” 

It may be noted that the defendant nowhere sought to excuse 
himself by alleging act of God, or of the King’s enemies, or any 
such defence. The only point was whether the English courts 
would regard an elephant as mansuetae naturae ; and they declined 
to doso. It is a far cry from this to the affirmation of a principle 
that, where the owner of a beast fevae naturae is without any fault 
of his own disabled from performing the duty of safe custody that 
the state has imposed upon him with regard to it, the law will not 
excuse him. 

Yet these are the authorities from which Cozens-Hardy, M. R., 

— his conclusion that it is “settled law” ® that a person keep- 
ing an animal mansuetae naturae which is known by him to be 
savage is answerable in damages for any harm done by the animal 
even though the immediate cause of the injury is the intervening 
voluntary act of a third person. This conclusion, it may be noted, 


1 2 Ex. D. 4, 2 25 Q. B. D. 258. 8 [1908] 2 K. B. 832. 
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is reached through an assumption that involves the proposition 
that a pampered but irritable Maltese terrier is esteemed by the 
common law to be indistinguishable from a man-eating tiger: a 
draught from that reservoir of the principles of the common law 
which, Lord Coke tells us, resides in the breasts of His Majesty’s 
judges. 

Yet before dismissing this portion of our subject it will be well 
to note the case of Card v. Case,! not referred to by Cozens-Hardy, 
M. R., nor reprinted in the Revised Reports. The reason for this 
omission probably is that the decision is upon a mere pleading 
point, the effect of a plea of Not Guilty. 

The defendant was the owner of a dog which had chased and 
killed sheep belonging to the plaintiff, but the defendant had no 
knowledge of any propensity in his dog to worry sheep. The 
question was whether proof of knowledge could be required of the © 
plaintiff under the pleadings for the plaintiff to make out a case. 
It was held that it could and the plaintiff was non-suited. 

In giving judgment, however, Maule, J., says:? ‘‘ Now the cases 
of May v. Burdett and Jackson v. Smithson and the general course 
of precedents and authorities referred to in the former case, prove 
that the wrongful act is the keeping of a ferocious dog knowing its 
savage disposition; and that an action of this kind may be main- 
tained without alleging any negligence”: all which may be conceded 
without affecting this argument, since it is common ground that 
there are circumstances, e. g., the plaintiff’s own act, the act of the 
King’s enemies, vis major (and it is suggested other circumstances), 
which will discharge the strong primé facie liability that is on the 
defendant. 

Another and later expression by a judge of the same Court 
should be noticed as it is in a line with Cozens-Hardy, M. R., 
and Farwell, L. J.’s opinion. Williams, J., in Cox v. Burbidge ® 
says: “If I am the owner of an animal in which by law the right 
of property can exist, I am bound to take care that it does not 
stray into the land of my neighbour; and I am liable for any 
trespass it may commit and for the ordinary consequences of that 
trespass. Whether or not the escape of the animal is due to my 
negligence is altogether immaterial.” This it may be noted leaves 


1 5 C. B. 622 (1848). Cf Thomas v. Morgan, 2 Cr. M. & R. 496. 

25 C. B. 633. See reporter’s note at 624. ‘ 

8 13 C. B. N. Ss. 438. Cf Ellis v. Loftus Iron Co., L. R. 10 C. P. 10; also for 
remarks of Brett, L. J. see 44 L. J. C. P. 26. 
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open the point now contended for, that the right of action is primd 
facie only: e. g:, would not arise if the trespass were due to the 
King’s enemies driving it there; or other’ circumstances utterly 
without my fault, such as my own enemy driving it there. 

One point made in Card v. Case may here be noticed: the gist 
of the action for injury from a savage dog is not the keeping of the 
dog but the keeping him with knowledge of his savage disposition ; 
but as Pratt, B., points out,! even in the case of an animal ferae 
naturae (which will presently be shown to be only identical with 
a dog to a limited extent) nobody —not even the Attorney 
General — has a right to interfere with another in doing so “ until 
some mischief happens.” Then (as in the analogous case of an 
adjacent landowner making excavations which bring down the 
surface of his neighbour’s land) there is an action based on the 
damage done which arises only on the occurrence of the injury. 
The keeping of an animal ferae naturae is, therefore, by the com- 
mon law, with all apologies to Farwell, L. J., not a wrongful act; 
but it may become so on injury happening to a third person. 

We have, however, already seen that it is not every injury that 
is sufficient to bring about this consequence; but, if that is so, 
the view contended for here may be right, that the owner is not 
liable for injuries that he is utterly unable to prevent; ¢. g., such 
injuries as arise directly through the act of an independent wrong- 
doer, as in this case, and of which the owner is utterly blameless; 
for it is conceded that the principle does not cover injuries that 
“the plaintiff by his own conduct has brought” upon himself; ? 
and one exception being established there may be others also; 
indeed so much is admitted. We must see what they are. | 

We are told, for instance, in the judgment in that case which 
places this liability at the highest point,’ and in a passage already set 
out, that “the true rule of law is that the person who for his own 
purposes brings on his lands and collects and keeps there anything 
likely to do mischief if it escapes must keep it in at his own peril”; 
and this is the principle that is vouched for the present contention 
of the majority of the Court of Appeal. The limitation on this is, 
however, quite ignored; which Bramwell, B., thus states: * ‘“ What 
has the defendant done wrong? What right of the plaintiff has 


1 Jackson v. Smithson, 15 M. & W. 565. 

2 [1908] 2 K. B. 833. 

8 Fletcher v. Rylands, L. R. 1 Ex. 265, 279; L. R. 3 H. L. 330, 339, 340. 
* Nichols v. Marsland, L. R. 10 Ex. 255, 259. 
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she infringed? She has done nothing wrong, she has infringed no 
right. It is not the defendant who let loose the water and sent it 
to destroy the bridges. She did indeed store it and store it in such 
quantities that, if it was let loose, it would do, as it did, mischief. 
But suppose a stranger let it loose, would the defendant be liable? 
If so, then if a mischievous boy bored a hole in a cistern in any 
London house and the water did mischief to a neighbour the oc- 
cupier of the house would be liable. That cannot be.” ? 

But there is an absolute analogy to the case of keeping a wild 
animal — that of fire introduced on a man’s land: surely as dan- 
gerous and as liable to become uncontrollable as dog or monkey 
or tiger. 

In Beaulieu v. Finglam ? the declaration alleged that every person 
by the custom of this realm shall keep his fire safely and securely, 
and is bound so to keep it lest any danger happen to his neigh- 
bour in any manner. Yet though the obligation is alleged as ab- 
solute, Markham, J., says: “If a man outside my household against 
my will sets fire to the thatch of my house or does otherwise fer 
guod my house is burned and also the houses of my neighbours, I 
shall not be held to answer for them because this cannot be said to 
be ill on my part, but against my will.” 

This case is cited by Comyns® and by Viner‘ for the proposi- 
tion that by the common law a man in whose house a fire origi- 
nated, though by no act or fault of his, and even if it were accidental, 
was liable for whatever damage it caused to the house or } goods 
of another. 

But the same writers are agreed that if a stranger against my 
will puts fire in my house, by which the house of my neighbour is 
burnt, no action lies against me; and this was approved by Holt, 
C. J., and the judges of the King’s Bench. In Comyns’s Reports ® 
the judgment of the Court assigns the reason of the decision “ for 
the duty to take care of” fire “is founded upon this maxim, Sic 
utere tuo ut non laedas alienum," but if the fire of the defendant by 


1 Later on in the judgment the learned judge draws a distinction between water 
and a “wild or savage animal,” and towards the end of the judgment he uses the 
often quoted illustration of lightning breaking the chain of the tiger. 

2 Y. B. 2 Hen. IV, 18, p. 16. 

8 Action on the case for negligence, A. 6. 

* Actions — B for fire. 

5 Turberville v, Stampe, Ld. Raym. 264. ® Vol. i, 33. 

7 Note that this is the ground of decision in Rylands v. Fletcher, L. R. 2 H. L. 330, 
and see particularly per Lord Cranworth, 341. 
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inevitable accident, by impetuous and sudden winds, and without 
the negligence of the defendant or his servants (for whom he ought 
to be answerable) ! did set fire to the clothes of the plaintiff in his 
ground adjoining; the defendant shall have the advantage of this 
in evidence, and ought to be found not guilty.” 

Here then in the case of fire is an exact analogy to the case of 
the keeping of an animal fevae naturae where by the common law 
an absolute obligation was yet held to admit of proof that the de- 

fendant was utterly without fault and was therefore free from lia- 
bility. Considerations of space do not admit of further elaboration 
of this part of the argument. 

My submission is that what has been said justifies the proposi- 
tion with which we set out, that the authorities examined do not 
justify their conclusion but do warrant a conclusion contradictory 
to that of the Court of Appeal. 

(2) The liability of the owner of a savage beast and, a fortiori 
of a dog, is prima facie only and may be rebutted by showing that 
the owner is wholly without fault: trespass is actionable only where 
there is fault. 

There are several misapprehensions that must be removed be- 
fore we can enter on the question whether the liability for the bite 
of a savage dog is by the law of England absolute, in the sense of 
Farwell, L. J.,? “ under whatever circumstances arising,” or whether 
it may be excused when the act complained of is utterly without 
the fault of the defendant, as by the act of an independent wrong 
doer. 

The most noteworthy of these misapprehensions is that of Far- 
well, L. J.:% ‘“ The cases in my opinion establish that the law 
recognizes two classes of animals — animals fevae naturae and ani- 
mals mansuetae naturae. Any animal of the latter class when known 
to its owner to be dangerous falls within the former class, and any 
one who keeps an animal of that nature does a wrongful act,” etc. 
Now passing for the moment the bad law in this statement, note 
the frailty of its logic. It assumes that all animals fevae naturae are 
governed by the same law; indeed the Lord Justice builds on this 
as a postulate. Accordingly it must be a shock to the Lord Justice 
to find that for the ferocities and trespasses of by far the greatest 
number of fevae naturae in England there is no liability at all. For 


1 But this only so far as “it shall be intended that the servant had authority from 
his master, it being for his benefit.” Ld. Raym. 265. 
2 [1908] 2 K. B. 833. 8 Lid. 
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rabbits are ferae naturae; yet where a man so encouraged rabbits on 
his land that they multiplied to such numbers that his neighbours’ 
lands were destroyed by being overrun with them it was adjudged 
that the neighbours had no remedy; “ for so soon as the coneys 
come on his neighbour’s land he may kill them, for they are ferae 
naturae, and he who makes the coney-boroughs has no property 
in them, and he shall not be punished for the damage which the 
coneys do in which he has no property and which the other may 
lawfully kill.” This is not obsolete but living law which has within 
the last few years been considered by the courts.? 

Again, a fox is ferae naturae; yet Twisden, J., is reported in 
Mitchil v. Alestree * as saying, “ If one hath kept a tame fox, which 
gets loose and grows wild, he that kept him shall not answer 
for the damage the fox doth after he hath lost him and he hath 
resumed his wild nature. Vide Hobart’s Reports, 134. The case 
of Weaver v. Ward.” And a fortiori this holds of all foxes kept 
on land but not tamed. 

Yet again, to take another class of ferae naturae, — swans, — the 
rule of law is quite different with regard to them, as reference to 
the Case of Swans‘ will abundantly demonstrate. 

Yet another rule is found as to “ des bestes savages” — this time 
deer which had escaped from a park—in the 12 Henry VII 
(1497); and are reported about in Keilwey’s Reports, 30; and for 
whose trespasses it is there held. that there is no liability. 

Already enough exceptions have been instanced to demonstrate 
the error of the assumption made by Farwell, L. J., that the law is 
the same with regard to all animals ferae naturae: that, given the 
class of ferae naturae, the property of imputing liability for their 
trespasses attaches to all animals that are members of the class. 


1 Boulston’s Case, 5 Co. 104 b. 

2 Ferrer v. Nelson, 15 Q. B. D. 258 (1885), a case in which Kennedy, L. J., was 
counsel. 

8 1 Vent. 295 (1676); Brady v. Warren, [1900] 2 I. R. 632, 661. 

47 Co. 15 b. The following passage (p. 17 a) has always seemed to me too 
quaint not to be brought to light on every relevant occasion: “for the cock swan is 
an emblem or representation of an affectionate and true husband to his wife above all 
other fowls; for the cock swan holdeth himself to one female only, and for this cause 
nature hath conferred on him a gift beyond all others ; that is to die so joyfully that 
he sings sweetly when he dies; upon which the poet saith: 


Dulcia defecta modulatur carmina lingua, 
Cantator, cygnus, funeris ipse sui,” etc. 


"A very dubious compliment to the female ! 
5 See Y. B. 10 Hen. VII, 6, pl. 12, and sid. 30, pl. 28. 
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The same illicit assumption is nevertheless also made by Kennedy, 
L. J.1: “ There is no doubt that the keeper of a ferocious dog if 
he knows it to be ferocious is in exactly the same category as the 
keeper of a naturally wild animal.” What category is that? The 
same as a rabbit, a fox, a swan, or a deer escaped? 

Here attention may be directed to the reversal in this case of the 
usual practice of the Court of Appeal; a practice inseparable from 
correct reasoning when the daily growing complexity of modern 
life is kept in sight. The value of the common law is that 
with an exact logic, much to be desired of latter days, it has 
worked out broad and discriminating general principles apt for 
the simple needs of a much less complex society than ours. The 
application of these principles is made by the*courts today, not 
by generalizing these principles but by differentiating them: we 
have long had the general distribution of legal principles. The 
work of today is to specialize. If the generalization of the com- 
mon law was such (which it was not) that it did not distinguish be- 
tween the pet black and tan terrier shivering with nervousness and 
the caged tiger at the Zodlogical Gardens, then a sense of humor 
and of the ridiculous, if not the dictates of common sense, would 
seem to impel the Court of Appeal to do so, and to lay stress on 
the essential difference of the two cases, obvious to the most 
obtuse, rather than to perpetuate an absurdity and add new life 
to it. Asa matter of fact the Court of Appeal has exerted itself 
to affirm an identity that the common law never asserted, instead 
of to detine a principle that the common law at the worst had only 
too generally and ambiguously stated. But of this presently when 
we have contemplated for a moment Bramwell, B.’s, chained tiger. 

Another misapprehension that must be noticed has seized upon 
Bramwell, B.’s, doubt.2, “I am by no means sure that if a man 
kept a tiger, and lightning broke his chain, and he got loose and 
did mischief, that the man who kept him would not be liable.” 
The rule of law is clear Actus Det nemini facit injuriam: a rule 
to which we have not yet found an exception. Why should the 
tiger make one, or have one made for him? Channell, J.,* and 
Kennedy, L. J.,3 agree, and it is submitted are right in their 
opinion, that there is no such special rule. We will proceed to 
consider why. 


1 [1908] 2 K. B. 834. 2 Nichols v. Marsland, L. R. 10 Ex. at 260, 
3 [1908] 2 K. B. 354. 4 Jbid. 835. 
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A consideration of the cases of the rabbit, the fox and the deer 
compared with that of the tiger may enable us to get a glimpse of 
what was in Bramwell, B.’s, mind; for there is no doubt that the 
rule governing one class of these animals /erae natuyae is different 
from that prevailing in the other. 

If the fox has betaken himself to a hole in a wood adjacent to a - 
poultry yard, there is no liability on his late owner for his maraud- 
ings. If a tiger has taken up his quarters in a cave near a cow 
shed which he resorts to as his larder, the expense of his keep will 
nevertheless fall on his abandoned owner. The reason for this 
difference of treatment is this: the fox has merely cast off disabil- 
ities, resumed his freedom and returned to his natural home; he 
has become once again identified with his kind. The tiger has 
not been able to do this. He is not indigenous; he is an importa- 
tion. He is merchandise! He is property with the marks of his 
identity as such indelibly stamped on him, by his rareness, if not 
by his individuality. If one bring a tiger upon property he is 
bound to safeguard against danger from him to just the same ex- 
tent as one bringing a reservoir filled with water on to land, though 
the tiger is not so dangerous. Bramwell, B., in looking at this as+ 
pect of the tiger as a beast brought for whim as property to a 
place where by nature’s ordering no tiger was, has a qualm whether 
the responsibility of bringing a tiger into a district to live is not so 
serious an undertaking as to require additional safeguards to those 
attaching to the common law: is not the possessor of property so 
extremely hazardous bound absolutely to safeguard it? Glancing 
at the point incidentally he expresses the doubt — that is all. | 

Tigers and lions? could not have been imported in such quanti- 
ties in the times in which the common law was taking shape as to 
be the subject of a separate principle devised for dealing with them, 
on the ground that they were ferae naturae. They may be accre- 
tions to the class by reason of their strong characteristics; they 


1 “So a man may have a property in monkeys, parrots, etc., for they are merchan- 
dise and valuable”: Comyns, Biens (F.) What things are udlius in bonis. : 

2 The earliest record there is of lions in England is in William of Malmesbury’s De 
Gestis Regum Anglorum, Bk. V, § 409 (p. 485 in the Rolls Series Edition). Paulus 
Orcadum comes quamvis Noricorum regi hereditario jure subjectus, ita regis amicitias sus 
cipiebat ut crebra ei munuscula missitaret: nam et ille prona voluptate exterarum terrarum 
miracula inhiabat, leones, leopardos, lynces, camelos, quorum foetus Anglia est inops, grandi, 
ut dixi, jocunditate a regibus alienis expostulans: habebatque conseptum quod Wudestoche 
dicitur, in quo delicias talium rerum confovebat. This was before A.D. 1135. There is 
a ridiculous story of the lions in the tower of London in the time of James I in Notes 
and Queries (4th ser.), vol. ii, p. 73. Tigers do not seem to be noticed at all. 

31 
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did not go originally to create it. We see then that the being ferae 
naturae is not (as the Court of Appeal is unanimous in supposing) 
the ground of the liability for the acts of an escaped tiger or of a 
biting dog. If it were so the liability would extend to the devasta- 
tions of rabbits, the thefts of foxes, the evil wrought by squirrels, 
jackdaws and the rest, which it plainly does not. For the rule of 
liability for the mischief done by animals ferae naturae is diverse; 
and the ground of the diversity is whether the mischievous agency 
is property or not. This does not seem to have occurred to any 
member of the Court of Appeal. They accept a loose statement 
and clothe it with a pretence of uniformity where in truth there is 
none. 

The fact of being property is what was seized on by the common 
law as the test to determine that the owner of a lion or a tiger or a 
monkey is liable for the mischief it does; and thus to include dogs 
in the same class as property, the pet poodle with the infuriated 
lion, is logical; to class them together on account of kindred 
ferocity is wholly irrational! This plainly appears from Ireland v. 
Higgins,? a case decided so long ago as the year of the Spanish 
Armada’s visit— and where it is said: ‘ Horses, cows and all 
cattel ® which are most profitable for the service of man were at first 
Jerae naturae, and so were dogs also;. but since by use nothing is 
so familiar and domestick to man than is a dog, and then he can- 
not be ferae naturae; and therefore a trespass will lye for a dog, 
if he declare his dog, for that word does imply it is his domestic 
dog; and he much relyed on a book, the roll whereof he had seen 
Trin. 15 H. 7 Rot. 35, where a man justified in a trespass of bat- 
tery in defence of his dog”; and the Court were all of this 
opinion. 

But if this is so and the liability we are inquiring into is that 
which attaches to an owner of property whose property has done 
damage, there remains to be considered: what is the common law 
liability in trespass; is it absolute for all cases, or is it excluded 
where the owner is shown to be utterly without fault? 


1 Y. B. 12 H. VIII, f. 3, pl. 3, which is quite a /ocus classicus. Comyns, Biens (F.). 
What things are nudlius in bonis. Ferae Naturae. 

2 Owen, 93. 

8 “*Chattels’ is a French word and signifies goods which by a word of art we call 
catalla. Now goods or chattels are either personall or reall. Personall, as horse, and 
other beasts, household stuffe, bowes, weapons and such like ; called personall, because 
for the most part they belong to the person of a man, or else for that they are to be 
recovered by personall actions.” Co. Litt. 118 b. 
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This subject has been discussed with great ability by Mr. Justice 
Holmes in his ‘‘ The Common Law,” ! who adopts the second of the 
alternatives suggested. He cites amongst others two very high 
authorities for his conclusion: Shaw, C. J.,? who says, “We think 
as the result of all the authorities the rule is correctly stated... 
that the plaintiff must come prepared with evidence to show that 
the intention was unlawful or that the defendant was zm fault; for 
if the injury was unavoidable and the conduct of the defendant 
was free from blame, he will not be liable”; he also cites Nelson, 
C. J.: § “ Nocase or principle can be found, or if found can be main- 
tained, subjecting an individual to liability for an act done without 
fault on his part. All the cases concede that an injury arising 
from inevitable accident or, what in law or reason is the same 
thing, from an act that ordinary human care and foresight are 
unable to guard against is but the misfortune of the sufferer, and 
lays no foundation for legal responsibility.” 

These authorities would be sufficient were the law of England in 
all respects the same; but we find that, after an examination of the 
judgment of Blackburn, J., in Rylands v. Fletcher, Earl, C., says: * 
“ This conclusion is reached by the learned judge mainly by apply- 
ing to the case the same rule of liability to which owners are sub- 
jected by the escape of their live animals. As I have shown 
above, the rules of law applicable to live animals should not be 
applied to inanimate property.” 

We are therefore driven to the English cases to see whether, in 
the case of animals, they warrant a rule of absolute liability irre- 
spective of blame which Earl, C., seems to assume is the American 
rule applicable to live animals. 

What then is the English rule of law applicable to live animals? 
Blackburn, J.,> answers thus: “ There does not appear any differ- 
ence in principle between the extent of the duty cast on him who 
brings cattle on his land to keep them in, and the extent of the 
duty imposed on him who brings on his land water, filth or 
stenches, or any other thing which will, if it escape, naturally do 
damage, to prevent their escaping and injuring his neighbour.” 
This is the conclusion arrived at after an examination of the cases 


1 Eng. Ed., 77 e¢ seg. ‘ 

2 Brown 7. Kendall, 60 Mass. 292, at 295. 

8 Harvey v. Dunlop, Hill & D. Supp. (Lalor) (N. Y.) 193. , 
# Losee v. Buchanan, 51 N. Y. 476. 

5 Fletcher v. Rylands, L. R. 1 Ex. 282. 
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we have already discussed and the note in Fitzherbert’s Maz. 
Brevium, 128, attributed to Hale, which says: “If A and B have 
lands adjoining, where there is no enclosure, the one shall have 
trespass against the other on an escape of their beasts respectively, 
Dyer, 372, Rastal Ent. 621, 20 Edw. IV. 10, although wild dogs, etc. 
drive the cattle of the one into the lands of the other.” 

Note that there is nothing said here of the presence of the 
animals on the neighbour’s land differentiating this case from the 
ordinary law of trespass for which a defence might be put in. 
The fact that wild dogs had driven them there would not rebut 
the presumption against the owner; for his duty is to prevent his 
cattle straying on his neighbour’s land; and since they are prop- 
erty he is liable as if the trespass were his own personally; and 
the fact that the cattle were exposed to wild dogs would be insuffi- 
cient to show that the owner was “ utterly without fault”; still the 
owner would be admitted to prove that the wild dogs were turned 
amongst his cattle by an enemy who brought them to his land. 

In England there is no distinction between inanimate and ani- 
mate property brought by a man on to his land, and the rule is that 
“the person who for his own purposes brings on his lands and 
collects and keeps there anything likely to do mischief if it escapes, 
must keep it in at his peril, and if he does not do so, is primd facie 
answerable.” 2 

This juxtaposition of the phrases “at his peril” and “ primd 
facie answerable” in so authoritative a statement of the law of 
England —for the words are Blackburn, J.’s, in his famous judg- 
ment in Fletcher v. Rylands — concedes all that is contended for 
here, that the liability of the owner of a savage dog is primé facie 
only; it is not a matter for which he is shut out from defence. It 
therefore does dispense with any necessity to run through that long 
list of cases from those in the Y. B. 21 Ed. IV. f. 64, pl. 37, and in 
Y. B. 22 Ed. IV. f. 8, pl. 24, down to that last cited, to make clear 
that the liability in trespass is not absolute, and, in the case here 
considered, is facie only. 

(3) But assume that the argument presented has been wrong up 
to this point and that there is no right to keep a lion or atiger, and 
that the owner is, as Farwell, L. J., says,’ guilty of “a wrongful 
act” in keeping one and “is liable for the consequences under 


1 CY. Mitten v. Faudrye, Poph. 161 (1624). 
2 L. R. 1 Ex. 279, per Blackburn, J. 
8 [1908] 2 K. B. 833. 
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whatever circumstances arising.” The point now to be made is 
that by the common law there is nevertheless a right to keep a 
savage dog. The confusion that has been made by classing dogs 
with lions and tigers for all purposes has already been pointed out 
to be due to the law fixing on the feature common to them all of 
being property. The dog is not in the same class as the escaped 
fox or the otter at large; because these have resumed the indul- 
gence of their natural liberty and are not property. The dog is 
legally in the same class as the lion and the tiger, not because his 
teeth are as wounding, or his claws as terrible, but because he is 
property as.they are. If they cease to be property, as by return- 
ing to Africa or Bengal, they may assume the status of the free fox 
or otter. 

One bit of indulgence the law concedes to the dog over the 
lion or tiger viewing them from the aspect of property; that, 
though property, his wrongdoing is not imputed to his owner till 
he has given manifestation of an evil disposition contra naturam 
suam and his owner has notice of his backsliding; for by the com- 
mon law a dog’s disposition is not evil but gentle, while the same 
common law condemns the tiger’s as bad without proof given. So 
soon as the dog is proved of bad disposition to the knowledge of 
his owner the rule of property seizes upon him and he is subject 
to it; not, I again say, because he is ferae naturae, but because he 
belongs to some one who has not prevented him from becoming 
a source of annoyance to others: he comes under the rule as to 
the safeguarding of property. He is volatile in disposition; so in 
his favour the strict rule of the duty as to property is relaxed 
and his transgressions are usually comparatively harmless; so that 
they are as a rule indulgently overlooked by the common law. 
He errs contra naturam suam by biting or any serious misdoing, 
and when his transgression is brought to the knowledge of his 
master he is brought into the severity of the rule that covers lions 
and tigers, and accumulations of water, or any dangerous dealing 
with property. Yet even when he has acquired the worst repu- 
tation the common law does not think of identifying him, as 
Farwell, L. J., supposes, with lion or tiger; for he may wander 
about merely trespassing at his will, and the law looks as indul- 
gently on him as it does on the old maid’s tabby cat, who may 
perambulate the tiles unchecked.! 


1 Brown v. Giles, 1 C. & P. 118,38 R.R. 769. 
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But the three learned judges of the Court of Appeal do not 
think thus, and they are unanimous on this point. ‘There is no 
doubt,” says Kennedy, L.-J.,1 “ that the keeper of a ferocious dog 
if he knows it to be ferocious is in exactly the same category as 
the keeper of a naturally wild animal.” ‘“ Anyone who keeps an 
animal of that nature [2. ¢., keeps an animal ferae naturae] does 
a wrongful act and is liable for the consequences under whatever 
circumstances arising,” says Farwell, L. J.;? while Cozens-Hardy, 
M. R.,® vouches that “it is a wrongful act for a person to keep 
an animal which he knows to be dangerous.” 

Before we apply ourselves to this piece of wisdom it may not be 
unprofitable to reflect on the state of rural England when the 
Common Law was forming, and, indeed, at any time up to the pass- 
ing of the Reform Act; of England during the period of the 
Scotch and Welsh frontier disturbances; of England, and specially 
Yorkshire, during and after the period of the pilgrimage of Grace or 
of the rebellion of the Northern Earls; or of England during the 
period of the French wars or the wars against Napoleon. Effective 
police system there was none; footpads beset the byroads; lonely 
country houses were exposed to peril alike from ruffians born, dis- 
banded soldiers and escaped French prisoners. Yet on the authority 
of the three learned judges we are told that to keep a savage dog 
as a guard for person or property against these perils was a 
“wrongful act.” This being so, and as we have record of a bill 
filed in Chancery by a highwayman against his comrades to secure 
the equal distribution of spoils reaped on Hounslow Heath it 
is wonderful that we have no record of any application to the 
Farwell, L. J., of some past day to restrain the owner of some 
lonely manor house, marked down for plunder, from impeding 
operations by keeping the savage dogs kept, as their best protec- 
tion, generation after generation, by dwellers in the country. If 
these dogs were only kept on the condition that they were warranted 
not to bite, what protection could they afford? Take the case that 
we are considering, a case of today, the case of an East London 
publican whose best, if not only effectual, protection against back 
door pot stealing sneaks is the wholesome knowledge of the 
presence of a dog that has had its bite and is waiting for another ; 
are we to accept the view of the Court of Appeal that the keeping 
of such a dog is a wrongful act, a misdemeanour? Common sense 


1 [1908] 2 K. B. 834. 2 Ibid. 833. 8 [bid. 832. 


| 
i 
j 
i 
t 
i 
i 
i 
| 
|| 
j 
| 
| 
| 
| 
| 
| 
| 
j 
{| ; 


RESPONSIBILITY FOR THE KEEPING OF ANIMALS. 487 


is emphatic against such an absurdity; so, fortunately and not less 
uncompromisingly, is common law. 

There was no law more savagely executed by the Norman Kings 
than the Forest Law, and no privilege that they more relentlessly 
guarded than their hunting rights. Yet even they had to recognize 
the right which the three learned judges deny —the right of the 
subject to keep savage dogs — for to do so, say they, is a “ wrong- 
ful act.” Thus Manwood,! who wrote on the Forest Law in the 
reign of Queen Elizabeth has: 2 “ (1) The laws of the forest do so 
much regard the necessary use of dogs for the safety of men’s 
goods and houses who live within the boundaries thereof, that 
certain dogs are suffered to be kept therein by any person whatso- 
ever... . (2) Every farmer and freeholder dwelling in a forest 
may keep a mastiff about his house; but such mastiff must be law- 
fully expeditated * according to the laws of the forest; vzz., by the 
Assizes of the Forest made in the reign of Hen. II, Cap. 6, called 
the Assizes of Woodstock, Mastiffs must be expeditated in a forest 
where the wild beasts have any peace. . . .” Moreover, though it 
was a serious crime for a man to kill a stag, yet by Article 9 in 6 
Edw. I, 7m Assisa forestae, Si quis mastivus inventus fuerit super 
aliquam feram et mutilatus fuerit, ipse, cujus canis erit, quietus erit 
de illo facto; because, as I suggest, the importance was so great 
of allowing the forest dweller to have a fierce house guard. 

Further on Manwood states,‘ “ Budzus calleth a mastiff molossus; 
and, in the old British language, that and all other barking curs 
about houses in the night, were called masethefes ; because they 
maze and fright thieves from their masters”; and Coke gives the 
same questionable derivation with the same indubitably true under- 
lying meaning: that the purpose of keeping them was to terrify 
wrongdoers and keep them from their masters and their houses. 
Yet the three learned judges appear to hold that this was an unlaw- 
ful purpose, and that the dogs could only be kept if they were known 
to be useless for the purpose for which they were kept. 

But if it was a right of the subject to keep these savage dogs even 


1 1598. The edition used by me is the 4th, dated 1717. 

2 107. 

8 The manner of expeditating dogs is mentioned /x charta de Foresta (9 H. 3) art. 6: 
Talis autem expeditatio fiat per assisam communiter usitatam viz. quod tres ortelli abscin- 
dantur sine pellota de pede anteriori. Coke, 4th Inst. on Courts of the Forest, p. 308 of 
edition of 1797, explains orte//i from French ortei/es — claws ; and fel/ota from the French 


peolte. Sine pelota, without the ball of the foot. 
4 ged., 113. 
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in the king’s forest provided only they were maimed — maimed not 
to protect the subject but to protect the wild beast whom they were 
disabled from pursuing — how much more undoubted was the right 
to keep unexpeditated dogs! on the Welsh marshes or the Scottish 
border, or on the trackless Yorkshire moors, or amongst the West- 
moreland and Cumberland hills. 

That any such doctrine as that now broached was quite unfamiliar 
to so experienced a common lawyer as Lord Kenyon, C. J., may 
be gathered from his ruling in the case of Brock v. Copeland: ? 
“Every man had a right to keep a dog for the protection of his 
yard or house: that the injury which this action was calculated to 
redress, was where an animal known to be mischievous was per- 
mitted to go at large, and the injury therefore arose from the fault 
of the owner in not securing such an animal, so as not to endanger 
or injure the public: that here the dog had been properly let 
loose.” Therefore the keeping the dog could not have been 
unlawful. 

The principle of this decision was affirmed four years later by 
the Court of King’s Bench in Bates v. Crosbie * which held that 
“where a fierce and vicious dog is kept chained for the defence of — 
the premises, and anyone incautiously, or not knowing of it, should 
go so near it as to be injured by it, no action can be maintained 
by the person injured, though he was seeking the owner, with 
whom he had business.” The judges sitting in the King’s Bench 
were Lord Kenyon, C. J., and Ashhurst, Grose and Lawrence, JJ., 
whom posterity has credited with a more than usual acquaintance 
with the principles of the common law. 

Brock v. Copeland was cited in Bird v. Holbrook,* and approved 
by the Common Pleas as an authority for the proposition “ that a 
man had a right to keep a dog for the preservation of his house”; 
and a dog here must obviously mean a dog known to be savage; 
for, as to other dogs, there never could have been a doubt as to 
his right to keep them for any purpose whatever. There is no 
hint of any suspicion of the existence of the three learned judges’ 
principle —that he was so entitled only if he knew that it was 
useless for the purposes of protection, or at any rate only if he 
did not know whether it was any good or not. 


1 Manwood, 118, §§ 47, 48. 

2 1 Esp. 203, 5 R. R. 730 (1794). 

8 M. T. 1798; 3 Christian’s Blackstone, 154 n. (2). 
4 4 Bing. 628, 29 R. R. 657 (1828). 
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The case of Beck v. Dyson, a ruling of Lord Ellenborough, C. J.,! 
reported by the future Lord Chancellor Campbell, need not be much 
relied on though it’ points in the direction we are going. This 
new principle of the Court of Appeal was expressly negatived 
by Tindal, C. J., one of the very greatest common lawyers of the 
last century, who in Sarch v. Blackburn? says: ‘ Undoubtedly 
a man has aright to keep a fierce dog for the protection of his 
property, but he has no right to put the dog in such a situation in 
the way of access to his house that a person innocently coming 
for a lawful purpose may be injured by it.” : 

It may be objected that this case is only at més¢ prius ; yet it was 
the ruling of a judge than whom none of his time was supposed to 
know common law more extensively or more accurately, and js 
cited by the chief text writers as correctly stating the law; * and in 
conjunction with the other evidence we have been able to bring may 
be held to refute the statement that “ the keeper of a ferocious dog, 
if he knows it to be ferocious, is in exactly the same category as 
the keeper of a naturally wild animal.” 

In dealing with this point the case of Smith v. Pelah* perhaps 
ought not to be passed over, as it is the only case that gives any 
semblance of authority for the principle accepted by the Court of 
Appeal. There Lee, C. J.,° is credited with holding “ that if a dog 
had once bit.a man and the owner having notice thereof keeps the 
dog and lets him go about or be at his door, an action will lie against — 
him at the suit of a person who is bit though it happened by such 
person treading on the dog’s toes, for it was owing to his not hang- 
ing the dog on the first notice.” But this humane and acute 
expression goes beyond even the anti-canine ardour of the Court 
of Appeal; who disclaim any liability to attach “ where the plaintiff 
by his own conduct has brought the injury on himself” ;® and the 


1 4 Campb. 198, 16 R. R. 774 (1815). 

2 4C. & P.297, 34 R. R.805 (1830); Curtis v. Mills, 5 C. & P. 489.. 

8 £. g., Clerk and Lindsell, Torts, 3 ed., 145; Addison, Torts, 8ed., 713; Salmond, 
Torts, 355 ; Cooley, Torts, 2 ed.,407. Pollock, Torts, 8 ed., does not seem to deal with 
the point. 

4 2 Str. 1264, inconsistent with the King’s Bench decision in Bates v. Crosbie, ante, 
p- 488. 

5 Lord Campbell, Lives of the Chief Justices, vol. ii, p. 214, discussing this learned 
€. J. (1688-1754), says: “ The honours of the profession may be considered a lottery ; 
or if they are supposed to be played for — in the game there is more of luck than of skill.” 
“The dull and despised William Lee did plod, did persevere and did become Chief Jus- 
tice of England.” And the passage extracted gives far from an unjust view of his merits. 


6 [1908] 2 K. B. 833. 
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best way of treating this ebullition is probably that of Cresswell, J., in 
Charlwood v. Greig,! who mingles contempt with irony in his expres- 
sion: “Our criminal law has been much modified since that time, and - 
that would not now be considered as a proper mode of proceeding.” 
(4) The fact that through the fault of one fellow servant an- 
other is bitten does not affect an innocent master with liability. 
One of the strangest features of this case is that throughout it 
the principle of the common law, that holds a master exonerated 
from liability for injury arising to one fellow servant from the neg- 
ligence of another, might have been non-existent for any recog- 
nition it receives from any of the six judges (including the very 
learned County Court Judge) who have given judgment upon it, 
Yet the undisputed facts were these: A young woman in the ser- 
vice of the defendant had been bitten by a ferocious (if you please) 
dog owned by her master and entrusted to a potman, the defend- 
ant’s servant, and her fellow servant, to keep securely. ‘“ Instead 
of performing his duty, he incited it [the dog] to fly at the plaintiff.” 2 
Now apparently this case is within the very words of the principle 
as expounded by Lord Cairns, C.,3 declared by the House of Lords 
to be the law of England in Wilson v. Merry and Cunningham: 
“The master is not and cannot be liable to his servant unless 
there be negligence on the part of the master in that in which he, 
the master, has contracted, or undertaken with his servant to do. The 
master has not contracted or undertaken to execute in person the 
work connected with his business. The result of an obligation on 
the master personally to execute the work connected with his busi- 
ness, in place of being beneficial, might be disastrous to his servants, 
for the master might be incompetent personally to perform the work.” 
And this is not a common law principle want of acquaintance 
with which may be palliated on the ground that it is obscured by 
age or rusted through desuetude; for in Burr v. Theatre Royal, 
Drury Lane, Ltd.,* a case in which Cozens-Hardy, L. J., was a 
member of the Court, that great common lawyer, Collins, M. R., 
now Lord Collins, says: “ It is a fundamental principle of law, ex- 
cept where the legislature has provided to the contrary ” [Baker v. 
Snell is an action at common law], “ that, wherever the relation of 
employer and employed exists, there is this limitation of the lia- 
bility of the employer as regards injury occasioned by the neg- 
ligence of a fellow servant.” Collins, M. R., was alluding to the 


13C.&K. 46. 2 Per Channell, J., [1908] 2 K. B. 355. 
8 1 Sc. App. 326, 332 (1868). # [1907] 1 K. B. at 555. 
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passage just cited from Lord Cairns, C.’s judgment. And while 
I am writing this the second division of the Court of Appeal has 
once more acted on this principle — which, as Collins, M. R., says, 
is a fundamental one.! 

The Divisional Court crowned its work in this case by ordering 
a new trial. This was apparently to leave to a jury the question 
“whether the man’s [the potman’s] wrongful act was done in the 
course of his employment or whether it was done for purposes of 
his own.”2 Cui dono? If the act was done in the course of his 
employment (of which by the way there is not a suggestion) the 
principle we have just introduced to the case for the first time is 
obviously applicable. If it was done“ for purposes of his own,” 
the liability of the master is equally negatived — unless on the 
supposition, which has been already examined, that keeping a 
dog that has paren is 2pso facto a wrongful act; but that is not 
Channell, J.’s view; ® and, even if it were, would need the introduc- 
tion of yet another brand new Court of Appeal princies to vitiate 
the existing contract. 

There is no dispute as to the facts, and no evidence that the 
man’s act was in the course of his employment; so that even did a 
jury find that the act was so it would. be the duty of the Court to 
enter judgment for the defendant.‘ 

If Channell, J.’s method of getting rid of the case, by means of a 
bold and perverse finding by a jury, should be entertained as a 
means of avoiding the determination of problems too hard to be 
dealt with directly and judicially, the suggestion may be hinted 
that the jury should rather be enticed to venture even further and 
to find that the potman was incompetent; for in that event the 
difficulty of the common employment would be evaded, and by 
finding the servant incompetent only veracity would be tampered 
with, and not a fundamental principle of law. But we must part 
with this case, though unwillingly; for its interest is far from ex- 
hausted; and it is a very magazine of the principles of the common 
law, since Contrariorum eadem est scientia, and, however amazing 
the doctrine it broaches, it yet points to the light. 


Thomas Beven. 
LONDON. 


1 Coldrick v. Partridge, Jones & Co. Ltd., 25 Times L. R. 218. 

2 Per Channell, J., [1908] 2 K. B. 355. 8 Jbid. 354. 

* Allcock v. Hall, [1891] 1Q. B. 444; Coyle v. G. N. Ry. Co., Ireland, 20 L. R. 
Ir. 409, 418. 
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SHOULD THE ANTI-TRUST ACT BE 
AMENDED? 


HE Act of Congress of July 2, 1890, entitled “ An Act to 
Protect Trade and Commerce against Unlawful Restraints 
and Monopolies,” contains the following prohibitions: 

“SEC. 1. Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce among 
the several states, or with foreign nations, is hereby declared to 
_ be illegal.” 

“SEC. 2. Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person or per- 
sons, to monopolize any part of the trade or commerce among the 
several states or with foreign. nations shall be deemed guilty of 
misdemeanor.” 

The cases arising under the Act may be classified under four 
heads, as follows: 


First. Cases involving contracts, combinations, or conspiracies, 
by force, or by threats of damage to the property, business, or per- 
sons of others, to restrain trade or commerce of the public, or of 
others than those contracting, combining, or conspiring. 

The Debs case! was of this class. Certain railway employés 
had entered into a combination or conspiracy to stop the opera- 
tion of railways that were highways of interstate commerce. The 
stoppage or obstruction of the highways of interstate commerce 
necessarily operated as a direct restraint of the interstate com- 
merce of the public generally. 

Loewe v. Lawlor? also was a case of this class. Certain laborers 
had entered into a combination or conspiracy, by means of a trade 
boycott, to restrain interstate trade or commerce between certain 
manufacturers and their customers. While in this case there was 
no physical obstruction of commerce, the object of the combina- 
tion was, by threatening damage to the business of other persons, 
to restrain them from engaging in interstate commerce until they 
had complied with the demands of the combination. 


1 In re Debs, 158 U. S. 564. See also Jn ve Phelan, 63 Fea. 803; United States 
v. Debs, 64 Fed. 724. 
2 208 U.S. 274. 
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Combinations and conspiracies, by means of physical force, or 
by means of a boycott or threats of damage, to prevent other per- 
sons or the public generally from engaging in interstate commerce 
never can be reasonable or just. All combinations and conspira- 
cies of this class are illegal at common law, and it is eminently 
proper that, when in restraint of interstate trade or commerce, 
they should be prohibited by an Act of Congress as broad in its 
scope as the common law. Therefore, the absolute prohibition 
of the Anti-Trust Act should not be qualified or limited in its 
application to contracts, combinations and conspiracies of this class. 


Second. Cases involving contracts or combinations among rail- 
way companies to increase or to prevent a reduction of the rates 
or charges to be paid by the public engaging in interstate trade or 
commerce upon the railways. 

The railways are the principal highways of interstate trade and 
commerce, and it is the duty of eath railway company to furnish 
transportation at reasonable rates over its railway. As was de- 
cided in the Debs case, any combination, by physical force, to 
restrain the transaction of commerce upon these public highways 
is in restraint of interstate commerce; and for similar reasons a 
combination among the owners of railways to render the transac- 
tion of interstate commerce upon the railways more difficult or more 
expensive is in restraint of the interstate commerce of the public. 

The Trans-Missouri Freight Association case! and the Joint 
Traffic Association case? were of this class. In those cases it was 
held that contracts or combinations among railway companies to 
fix and maintain rates upon competitive interstate traffic operated 
as a restraint of interstate commerce, because the natural and 
direct effect of such contracts or combinations was to maintain 
rates at a higher level than otherwise would prevail. In these 
cases the combinations were held to be unlawful, not because they 
restrained interstate commerce of the railway companies, but be- 
cause they operated as restraints upon the interstate commerce of 
the public. In this respect these cases were similar to those of 
the first class above referred to; but in the cases of the first 
class the restraint was an absolute one and was effected by force 
or duress, whereas in the cases now under consideration the re- 
straint was only partial and resulted from the tendency of the 


1 United States v. Trans-Missouri Freight Association, 166 U. S. 290. 
2 United States v. Joint Traffic Association, 171 U. S. 505, 565, 569. 
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contracts or combinations to increase or to prevent a reduction of 
the charges or tolls to be paid by the public. 

In the Northern Securities case,! it was held that a combination 
to acquire and to hold a majority of the stocks of two railway 
companies owning parallel and competing lines that were high- 
ways of interstate commerce was in violation of the prohibitions of 
the Anti-Trust Act. If, as decided in the prior cases, a contract 
or combination to maintain rates and to suppress competition 
among railway companies as to interstate commerce was in re- 
straint of the interstate commerce of the public and therefore 
illegal under the Act, the Supreme Court clearly was right in 
holding that the. combination in the case of the Northern Securi- 
ties Company was illegal. The direct effect of the combination in 
that case was to destroy the possibility of true competition between 
two companies owning parallel and competing lines and to main- 
tain their rates at a higher level than otherwise would prevail. 

It has been contended that the unqualified prohibition of the 
Anti-Trust Act as applied to such combinations of railway com- 
panies should be limited, (a) because the enforcement of this 
unqualified prohibition would prevent railway companies from 
consulting among themselves as to their rate schedules in respect 
of competitive traffic, and from making joint arrangements that 
are necessary to the proper management of the railways through- 
out the country; and (4) because combinations among railway 
companies to maintain fixed rates that are not unreasonably high, 
or to divide or pool competitive traffic, and combinations to es- 
tablish common ownership or control of competitive lines, should 
be permitted as such combinations would result in better and 
more economical railway service and would not injuriously restrain 
interstate commerce, since the railway companies are prohibited by 
law from imposing unreasonable rates, and any attempt to impose 
unreasonable rates can be prevented by application to the Inter- 
state Commerce Commission. 

It may be replied to these contentions, (a) that the Anti-Trust 
Act has not been construed and is not likely to be construed as 
prohibiting consultations among railway officials to establish uni- 
form rate schedules for competitive business, provided that the 
railway companies do not undertake to maintain these rate sched- 
ules, or as prohibiting contracts or combinations of the railway 


1 Northern Securities Co, v. United States, 193 U. S. 197. 
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companies that donot impair their independence or their right to 
compete freely as to interstate traffic; and (4) that neither the 
common law and statutory prohibitions against unreasonable rates 
of railway companies, nor the powers of the Interstate Commerce 
Commission under the existing laws, furnish effective means of 
regulating railway rates. The only effective means of regulating 
railway rates have been and still are competition by rail and by 
water, the necessities of trade and commerce, and the enlightened 
self-interest of the railway companies themselves. 

In the opinion of the writer, an exemption from the operation of 
the Anti-Trust Act would be of little advantage to the railway 
companies. Agreements among railway companies to maintain 
fixed schedules of rates and agreements to divide or to pool com- 
petitive interstate traffic probably were illegal before the Anti- 
Trust Act was passed, and they certainly proved ineffective. The 
desirability of such agreements in the interest of the railway 
companies has been greatly diminished by the enforcement of the 
laws requiring rate schedules to be filed and prohibiting any 
departure from these schedules. Contracts and combinations, by 
means of purchases and consolidations or by means of stock 
control, to unite competitive railway lines under a common owner- 
ship or control are prohibited by the laws of many of the states, 
and a mere exemption from the operation of the Anti-Trust Act 
would not render them lawful. 

It is improbable that Congress would pass a law enabling the 
railway companies to enter into such contracts and combinations 
even if Congress had power by such a law to override the prohibi- 
tions of the state laws; and it is equally improbable that Congress 
would repeal the prohibition of the Anti-Trust Act as to such con- 
tracts and combinations. without at the same time conferring upon 
the Interstate Commerce Commission the power of its own motion 
to prescribe, and from time to time to change, complete schedules 
of rates in respect of all interstate traffic affected by such contracts 
and combinations. The far-reaching results of such an extension 
of the power of the Interstate Commerce Commission cannot be 
overestimated, and its disadvantages to the railway companies 
probably would far outweigh any advantages that would accrue to 
them through such contracts and combinations. 


Third. Cases involving monopolies, or attempts to monopolize, 
or combinations or conspiracies to monopolize, any part of the 
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trade or commerce among the several states or with foreign 
nations. 

In Addyston Pipe Co. v. United States} it appeared that all or 
nearly all of the manufacturers of iron pipe within thirty-six states 
and territories had combined under an agreement to apportion 
among the members of the combination the trade in iron pipe 
within the prescribed territory. The purpose of the combination 
was, by establishing a community of interest among the manufac- 
turers, to destroy competition among them and to monopolize the 
trade in iron pipe within the territory covered by the agreement. 

Montague v. Lowry? was another case of this class. Certain 
dealers in tiles in California and certain manufacturers of tiles in 
eastern states had formed an association under an agreement pro- 
hibiting the dealers from purchasing tiles from manufacturers who 
were not members of the association and prohibiting the manu- 
facturers from selling tiles to any dealers in California who were 
not members. The object of the association was, by establishing 
a commercial boycott against other dealers, to secure to those 
dealers who were members of the association a monopoly of the 
business in tiles. 

. The Anti-Trust Act prohibits not only the monopolizing of any 

part of trade or commerce, but also every attempt to monopolize 
~ and every combination or conspiracy to monopolize, though no 
monopoly in fact be created. The illegality of an attempt to mo- 
nopolize, or of a combination or conspiracy to monopolize, does 
not depend upon the success of the attempt, or upon the results 
accomplished by the combination or conspiracy. 

But there can be no attempt to monopolize and no combination 
or conspiracy to monopolize unless there be an intent or purpose 
to effect a monopoly, or unless the necessary result of the acts of 
the parties, if successful, would be to create a monopoly, in which 
case the intent or purpose to monopolize may be implied. — It 
should be observed also. that the Act does not prohibit the mo- 
nopolizing of the manufacture or of the ownership of articles of 
trade or commerce, but it prohibits only the monopolizing of trade 
or commerce itself. 


1175 U.S. 211. 

2 193 U.S. 38. See also Swift v. United States, 196 U. S. 375; Continental Wall 
Paper Co. v. Voight, 212 U. S. 227. 

8 See Swift v. United States, 196 U. S. 375, 396. 

* In United States v. E. C. Knight Co., 156 U. S. 1, 17, it was held that although 
a combination of sugar refining companies created a monopoly of the manufacture of 
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A monopoly involves complete control of a branch of trade, or 
such control as substantially precludes competition. A combina- 
tion that diminishes competition in a branch of trade does not 


create a monopoly if substantial competition remains. The second 


section of the Anti-Trust Act does not prohibit acts or combina- 
tions that merely restrain competition, or that in conjunction with 
other further restrictions of competition might result in a monop- 
oly, unless such acts be steps in carrying out an attempt or pur- 
pose to effect a monopoly of a branch of trade or commerce. An 
act that diminishes competition is not unlawful unless it creates a 
monopoly, or unless it is a step in carrying out an attempt to effect 
a monopoly. A combination that diminishes competition is not 
unlawful unless the purpose or effect of the combination is to 
create a monopoly. 

It follows, therefore, that if two or more manufacturers or mer- 
chants who are competitors in some branch of interstate commerce 
should form a partnership or other combination destroying compe- 
tition among them, this would not be in violation of the second sec- 
tion of the Act, unless the purpose or the effect of the combination 
wa#to monopolize a branch of interstate trade or commerce. 

Individual manufacturers or producers of articles of interstate 
trade or commerce often enter into agreements to sell their prod- 
ucts to certain dealers and no others. Exclusive trade agreements 
of this kind never have been held to be unlawful as creating mo- 
nopolies. Such agreements plainly are distinguishable from the 
combinations or conspiracies condemned in Montague v. Lowry 
and in the case of the Addyston Pipe Company. _ 

Attempts to monopolize and combinations and conspiracies to 
monopolize any branch of trade or commerce are unlawful at com- 
mon law, and it is proper that all such attempts, combinations and 
conspiracies to monopolize interstate commerce should be prohib- 
ited by Act of Congress. 

No doubt it would be desirable to define what constitutes a 


refined sugar within the United States, it did not create a monopoly of trade or com- 
merce in refined sugar or constitute a combination to monopolize trade or commerce. 
Chief Justice Fuller said: “It does not follow that an attempt to monopolize, or the 
actual monopoly of, the manufacture was an attempt, whether executory or consum- 
mated, to monopolize commerce, even though in order to dispose of the product, the 
instrumentality of commerce was necessarily invoked. There was nothing in the proofs 
to indicate any intention to put a restraint upon trade or commerce, and the fact, as we 
have seen, that trade or commerce might be indirectly affected was not enough to 
entitle complainants to a decree.” 
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monopoly or an attempt to monopolize a part of interstate trade 
or commerce; but it is very questionable whether a comprehensive 
and clear statutory definition could be framed. A statutory defini- 
tion probably would give rise to as much uncertainty and litigation 
as the word “ monopolize,” and judicial decisions would be neces- 
sary to define the definition itself. The safer and better course is 
to let the courts, guided by common understanding of the word 
“‘ monopolize” and by the principles of the common law, settle the 
meaning of the statute by determining its application to individual 
cases as they arise. . 


Fourth. Cases involving contracts or combinations that merely 
prevent or diminish competition among those contracting or com- 
bining, without restraining the trade or commerce of others and 
without constituting a monopoly, or an attempt to monopolize, 
prohibited by the second section of the Anti-Trust Act. 

At common law such contracts and combinations were not un- 
lawful, except that a contract of an individual not to exercise his 
craft or trade was held to be unreasonable and void unless the con- 
tract was for the purpose of carrying out some lawful transaction, 
such as a sale of the business or good-will of the contracting party. 

The Anti-Trust Act does not purport to prohibit contracts or 
combinations that merely diminish competition, nor does it purport 
to prohibit contracts that merely restrict the liberty of an individual 
to exercise his craft or trade. The first section of the Act prohibits 
only contracts and combinations 2 restraint of trade or commerce, 
and the second section prohibits only contracts and combinations 
creating a monopoly or for the purpose of creating a monopoly. 

The Anti-Trust Act was passed for the purpose of protecting the 
public against unlawful restraints of trade and commerce, and not 
to protect individuals from the consequences of their own acts or 
contracts. It is very doubtful whether Congress would have con- 
stitutional power to pass a law merely for the protection of the per- 
sonal liberty of individuals by preventing them from entering into 
contracts or combinations limiting their power to engage in inter- 
state commerce in competition with others. Such a law for the 
protection of the personal liberty of contracting parties could not 
fairly be considered a regulation of interstate commerce within the 
meaning of the Constitution. 

The prohibition of the first section against restraints of trade or 
commerce cannot fairly be construed as prohibiting all contracts 
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that merely diminish competition among those contracting or com- 
bining. Such a construction would give to the phrase “ in restraint 
of trade or commerce” a meaning never before attributed to it by 
lawyers or by the public generally and would render the second 
section of the Act purposeless. If a// contracts and combinations 
diminishing competition were prohibited by the first section, 
contracts and combinations to monopolize were included in the 
prohibition, and there was no need of a second section to pro- 
hibit monopolies, attempts to monopolize, and combinations to 
monopolize. 

Many contracts and combinations that simply restrict compe- 
tition among those contracting or combining, without involving 
monopolies or attempts to monopolize, are necessary to the suc- 
cessful conduct of trade and commerce, and such contracts and 
combinations always have been considered reasonable and proper 
in the United States as well as in other countries. If the Anti- 
Trust Act should be construed as prohibiting contracts and com- 
binations of that class, it would be impossible, without incurring 
civil and criminal liabilities, to carry on the trade and commerce 
of the United States. 

For these reasons it is submitted that the first section of the 
Anti-Trust Act should not be construed as prohibiting contracts 
and combinations that simply prevent or diminish competition 
among those contracting or combining without restraining the 
trade or commerce of others, and that such contracts and com- 
binations are unlawful only if they are in violation of the second 
section which prohibits monopolies, attempts to monopolize and 
combinations to monopolize any part of interstate trade or 
commerce. 

While there are numerous dicta to the effect that all combina- 
tions in restraint of the freedom of competition are in violation of 
the Anti-Trust Act and unlawful, there appears to be no decision 
that the Act prohibits contracts and combinations that merely 
prevent or diminish competition among those contracting or com- 
bining, without restraining the freedom of trade or commerce of 
others and without constituting a monopoly, or an attempt to 
create a monopoly, of any branch of trade or commerce.! 

In the opinion of the writer, it is not desirable to amend the 
Anti-Trust Act until the Supreme Court shall have decided 


1 See United States v. Joint Traffic Association, 171 U. S. 505, 567. 
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whether the prohibitions of the Act apply to contracts and com- 
binations of that class. If the Supreme Court should decide that 
such contracts and combinations are prohibited, an amendment 
of the Act certainly would be needed. But if the Supreme 
Court should decide that contracts and combinations of that class 
are not prohibited by the Act, but are governed by the state laws, 
no amendment of the prohibitions embodied in the first three 
sections of the Act would be needed. 


Victor Morawets. 
New YORK. 
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MOTIVE AS AN ELEMENT IN TORTS IN THE 
COMMON AND IN THE CIVIL LAW. 


HERE is a growing body of authority in the French law in 
favour of the proposition that legal rights are not absolute. 
The maxims Nudlus videtur dolo facere qui jure suo utitur} and fect 
sed jure fect are no longer regarded with the same respect as for- 
merly. It is now generally admitted that a person whose action 
is shown to have been merely malicious cannot shelter himself 
behind the plea that he was within his right. For no right extends 
to the permitting of one man to injure another unless there is some 
‘legitimate excuse for so doing. 

As an owner of property, for example, I may carry on opera- 
tions on my land which injuriously affect my neighbour provided 
they do not amount to a nuisance and are of utility to me. Or, as 
a trader, I may by my energy and skill cause injury to my rivals 
provided I employ no unlawful means.” 

In these, and in other cases, there is a reason of public policy in 
favour of freedom even though damage is caused. But no public 
policy is in favour of encouraging malicious acts. And, here as 
elsewhere, there is a degree of negligence so great that the law 
assimilates it to malice.* Proof of malice is, as a rule, difficult to 
make, and, in general, has to be inferred from the circumstances. 

Many French authorities now suggest another criterion. It is 
urged that a right is created to serve a certain end or purpose, 
and that it cannot lawfully be exercised in an abnormal way, 2. ¢., 
in a way contrary to this economic or social purpose for which it 
exists4 According to the expression which has now come into 
general use in the French law, the malicious or abnormal use of a 
right is a ground of damages and is spoken of as an abuse of the 
right. 

The general rule that the sorma/ exercise of a right cannot 
render the actor liable in damages was expressly affirmed in a 


1 Dig. 50. 17. 55. 

2 Seé Pand.-frang. vo. Liberté du Commerce, n. 386. Cf Mogul Steamship Co. z. 
McGregor, [1892] A. C. 25, 23 Q. B. D. 598. 

8 Cass. 11 juin 1890, D. 91. 1. 193. 

4 See Saleilles, Etude sur la Théorie Gén. de l’Obl. 2 ed. p. 371; Charmont, in 
Revue Trimestrielle, 1902, p. 122. 
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recent French case. The keeper of a café put up a notice in his 
establishment, de café ne sert pas de byrrh. “Byrrh” is a kind 
of drink manufactured by a particular firm and patented. The 
owners of it sued the café-keeper for damages. The Court of Pau 
held there was no liability. There was no proof of malice, and it 
could not be inferred merely from the notice. The café-keeper 
had the right not to sell byrrh, and the right to inform his cus- 
tomers of that fact. The court held that these rights had been 
exercised in a normal manner.! 

On the other hand, the principles as to abuse of rights are thus 
laid down in a recent case: “ Rights are limited not only in their 
extent, but also in their exercise, which is permitted only for 
certain purposes. There is, therefore, abuse of the right if it is 
exercised with the intention of injuring another, and, perhaps also, 
if it is exercised without an interest or without lawful motives. 
Thus it is a duty not to use one’s rights in all their rigour when 
it is possible to protect one’s interest without going to this 
extremity.” ? 

There is now a considerable literature in France upon the sub- 
ject of Abus des droits2 The doctrine is not a new one, but it has 
been much more emphasized in recent years, and has been applied 
by the courts in very various circumstances. The principle was, 
however, formulated in admirable terms by Larombiére: — “In 
order that the exercise of a right should guarantee entire and 
perfect freedom from liability, it is necessary that the person who 
exercises it should make a prudent use thereof, with ordinary pre- 
cautions, without abusing it, and without exceeding its just limits. 
Any abuse which he should make of it which causes damage would 
render him liable to repair the da:nage so caused. A fortiori he 
would be liable if, among different ways of exercising his right, he 
had maliciously, and with the intention of causing injury, chosen 
that one which must or might cause the most damage. Malice is 
then more than a fault and it deserves no indulgence.” 4 

That the principle is gaining ground is well seen by the fact that 


1 Pau, 18 juin 1897, Dall. 97. 2. 335. See Dalloz, Rép. vo. Responsabilité, nos. 101 
“seq. and Supp. eod. vo. nos. 60 seq. 

2 Trib. Civ. Toulouse, 13 avr. 1905, Dall. 1906. 2. 105. 

8 See Josserand, L., De l’Abus des Droits (Paris, 1905) ; Charmont, art-*in Rev. 
Trim. 1902, p. 113; Saleilles, Etude sur l’Obligation, 2 ed. n. 310, and notes to D. 
1908. 2. 73; Dall. 1906. 2. 105; Sir. 1904. 2. 217. For the best criticism see the note 
by M. Esmein to Sir. 1898. 1. 17. 

* Obligations, ed. of 1885, art. 1382, n. 11, v. 7, p. §44¢ Cf. Toullier, v. 11, n. 119. 
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the German Code expressly provides that “ the exercise of a right 
is not permitted when its only object can be to cause injury to 
another,” ! and that the draft of the Federal Civil Code of Switzer- 
land declares, ‘“‘ He who evidently abuses his right enjoys no legal 
protection.” As regards the common law the fullest considera- 
tion of the question with which I am acquainted is the suggestive 
article by Mr. James Barr Ames in the HARVARD LAW REVIEW 
for April, 1905, on the subject, ‘“‘ How far an Act may be a Tort 
because of the Wrongful Motive of the Actor.” 

It is, however, in France that the theory has received the most 
countenance. Most French writers accept the doctrine that an 
act which is done not for the protection of any legitimate interest, 
however small, but simply out of the desire to injure another — 
nuire a autrut sans profit pour soi-méme—is illegal and entails 
liability in damages.® 

It was disputed by some of the older writers. And there are 
still eminent authorities who deny its soundness.’ To a consider- 
able extent the disagreement is a question of terminology: It is 
admitted by almost all French authorities that the number of rights 
which are absolute is extremely small. Rights are limited in their 
extent. Instead of saying that such and such an exercise is an 
abuse of right, it is argued that we should say that the right does 
not extend to the case in question. 

M. Planiol, who entirely condemns the term “abuse of rights,” 
and, contrary to most authorities, will not admit that the legality 
or illegality of an act can depend on the motive with which it was 
done, nevertheless approves of most of the decisions of the courts 
in which the theory of abuse of rights has been applied. He does 
not dispute the soundness of most of the results reached; but is 
of the opinion that the judgment should have been rested on the 
non-existence of the right, or its non-existence to the extent 
claimed, rather than on a supposed abuse of it. He says, “ The 
new doctrine rests entirely upon a phraseology insufficiently 
studied: its formula, ‘abusive use of rights,’ is a logomachy; 


1 B, G. B. art. 226. 

2 Art. 3, 2nd alin. 

8 Sourdat, v. 1, n. 439; Proudhon, Usufruit, v. 3, n. 1686; Toullier, v. 2, n. 119; 
Laurent, v. 20, n. 410. And see note to Cass. 22 juin 1892, S. 93. I. 51; Pand.- 
frang. vo. Responsabilité Civile, n. 534. 

* See ¢. g. Demolombe, v. 12, n. 648. 

5 M. Esmein in note to Cass. 29 juin 1897, Sir. 98. 1.17; Planiol, Tr. Elém. 4th ed. 
v. 2, s. 870; Baudry-Lacantinerie et Barde, Oblig. 2 ed. v. 3, n. 2855. 
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for, if I use my right, my act is awful; and when it is unlawful 
it is because I exceed my right and act without right, zwjuria, 
as the Lex Aquilia calls it. To deny the abusive use of rights 
is not to try to make pass as permissible the very various kinds 
of acts causing damage which have been repressed by the juris- 
prudence; it is only to make this observation, that every abusive 
act, by the mere fact of its being unlawful, is not the exercise of a 
right, and that the ‘abuse of rights’ does not constitute a juridical 
category distinct from unlawful acts. We must not be cheated by 
words: the right ceases where the abuse commences, and there can- 
not be an abusive use of any right whatever, for the irrefutable 
reason that one and the same act cannot be at the same time in 
conformity with the law and contrary to the law... . 

“At the bottom everybody agrees; only in the cases where 
certain people say ‘ there is an abusive use of a right,’ others say 
‘there is an act done without right.’ 

“ The only truth at all new, if indeed it is so, which results from 
these discussions is that there are considerable and continual vari- 
ations in the ideas which men form of the extent of their rights. 
Such and such a right which was formerly considered to be abso- 
lute has ceased to be so; such another which used to be subject to , 
few restrictions has seen these restrictions multiplied.” ?. 

This reasoning has been accepted in some French courts,” and it 
is certainly true that some classes of rights vary with changes in 
the ideas of the society in which they are exercised. This is the 
case, for example, with the husband’s right of control over his wife. 
It is hardly open to dispute that at one time a husband was con- 
ceived to have the right to chastise his wife in order to enforce 
obedience. Beaumanoir, writing in 1283, said: 2 lott bien a 
Vhomme a batre sa fame sans mort et sans mehaing?, 1. e., he may 
beat her short of death and mutilation.2 And d’Argentré, comment- 
ing on l’Ancienne Coutume de Bretagne, art. 423, says: Maritus 
retinere et castigare uxorem debet. And even in the middle of the 
eighteenth century Dareau writes: Quand elle s’¢carte de ses devotrs, 
qu'elle les oublie, il est fait pour les lui retracer et en exiger la pra- 
tique... enun mot, tl a la voie de la correction jusqu’a certaines 
bornes, et pourvu qu'il ne les franchisse pas, il ne fait que son 


1 Tr. Elém. 4 ed. v. 2, n. 871. The italics are M. Planiol’s. 

2 See, ¢. g., Toulouse, 20 juill. 1896, Dall. 97. 1. 542. ; 

8 Coutumes de Beauvaisis (ed. Salmon), v. 2, n. 1631. Cf Ancienne Coutume de 
Bergerac, art. 82, 
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devoir’ And he even says: Um mari n’est comptable a personne de 
la maniére dont il punit sa femme lorsqu’elle le mérite? But M. 
Fournel, his editor, writing in 1785, thinks this goes too far, and * 
says it is only among the lower classes that physical chastisement 
is tolerated. There has been no legislation limiting the husband’s 
authority, but it is universally admitted that the right of beating a 
wife no longer exists in France.’ 

The same process can be traced in England. An old writer 
stated the law then, “The husband hath by law power and do- 
minion over his wife and may keep her by force within the bounds 
of duty, and may beat her, but not in a violent or cruel manner.” * 
But such expressions are now characterized by learned judges as 
“quaint and absurd dicta.”® What once was a right has ceased 
to be so, because gentler and more civilized manners have become 
usual. The right itself has shrunk. 

But M. Planiol’s reasoning on the general question is, I venture 
to think, not sound. There is a clear distinction between an act 
which is an abuse of a right and an act which is done without — 
right. As it has been very well put, “The notion of abuse of 
a right is connected with the idea of the end aimed at [/e dur]: 
not only is every right limited in its extent, but in addition, its 
exercise cannot be allowed for every possible end; there is an 
abuse if the right is exercised without an interest and without law- 
ful excuse [sans motifs légitimes].”® 

Thus the right of an owner extends to sinking shafts in his land. 
The land is his usgue ad centrum. But if he sinks such shafts 
merely to injure his neighbour, this is to abuse the right of an 
owner. It is the intention to injure, or the want of a lawful motive, 
which converts an act otherwise lawful into one which is unlawful. 
Quite different is the case of the man who has no right. The man 
who sinks a shaft in his neighbour’s land is without any right, and 
can be restrained whatever may have been the motive.’ 

This general principle of abuse of rights has been applied by the 
courts in every department of the law. Such questions as to the 


1 Traité des Injures, ch. iv, s. 1, n. 2, p. 224. 

2 Ibid. ch. iv, s. 1, n. 8, p. 242. 

8 See note to Chambéry, 4 mai 1872, Dall. 73, 2. 129. 

4 Bacon, Abr., tit. Baron & Feme, B. See also Fitzherbert, Nat. Brev, 80; 
Seymore’s Case, Godbolt. 215, 78 Eng. R. 131. 

5 The Queen v. Jackson, [1891] 1 Q. B. 671, 679. 

6 M. Tissier in Revue critique, 1904, p. 509. 

7 See the criticism in Josserand, De ]’abus des droits, 74. 
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absolute character of rights are apt to arise under leases. In a 
lease it is a common stipulation that the tenant shall not sublet to 
any person unless he is approved of by the landlord. Does this 
give the landlord an absolute right of refusal without being bound 
to give any reason? 

_ According to the old law it appears that the court might control 
the arbitrary refusal of the landlord.! But C. C. 1638 (C. N. 1717) 
says the stipulation against subletting must be strictly observed, and 
the prevailing view in France is that the landlord’s right of refusal 
under such a clause is an absolute right.2_ In our courts there is some 
authority to the contrary. In one case it was held that the right 
of the lessor was not so absolute but that the court had power to 
weigh his motives, especially when he refused systematically to 
accept a sub-tenant unless he was paid for consenting.® 

In the law of status the theory of abuse of right has been applied 
in several cases. 

I have already discussed the case in regard to the husband’s 
right of personal control over the wife. The principle has been 
applied also to cases relating to the husband’s authorization of his 
wife’s contracts and to cases as to a father’s right to refuse consent 
to the marriage of his minor child. The husband has the right to 
demand the nullity of contracts made by the wife without his 
authorization. But an abusive exercise of the right will not be 
permitted. 

In a French case a husband and wife, common as to property, 
had been living apart for a number of years. The wife had been 
carrying on a series of speculations on the stock-exchange. In 
these transactions she had passed herself off as an unmarried woman. 
The husband was aware of what she was doing. Subsequently he 
brought an action against the brokers with whom his wife had 
dealt, claiming repetition of sums paid by her for “ differences ” 
and pleading that her contracts with them were null as unauthorized. 
It was held that he could not turn round in this way and take 
advantage of a fraud which he had facilitated. 


1 Pothier, Louage, n. 283. 

2 Baudry-Lacantinerie et Wahl, Louage, 2 ed. v. 1, n. 1104. But see R. T. 1908, 
P- 305. 

8 David v. Richter, 1882, 12 R. L. 98 (Mathieu, J.) ; Charbonneau v. Houle, 1892, 1 
S.C. 41 (C.R.). Contra, Dorion, J., in Hearn v. Dane, 11 R. de J. 232. See Mignault, 
V. 7 P+ 320. 

C. 183; C. N. 225. 

5 Cass. 8 nov. 1905, Dall. 1906. 1. 14. 
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In acase here, after a judgment of separation from bed and board 
a husband demanded the nullity of the sale by the wife of an im- 
moveable on the ground that the sale had not been judicially 
authorized by him or by a judge.’ Andrews, J., dismissed the 
action on the ground of want of interest.” 

And a plaintiff who seeks to press a claim in which he has no 
interest is seeking to make an abusive use of his right. 

By C. C. 119 (C. N. 148) children who have not yet attained the 
age of twenty-one years must obtain the consent of their father, or, 
if he be dead, of their mother, before contracting marriage. The 
view of most writers is that this is an absolute right enjoyed by the 
father which cannot be controlled by the court. It is a matter en- 
trusted by the law to his discretion, and the court has no authority 
to overrule his decision, even though it is averred that his refusal 
to consent was prompted by pure caprice or by malice. And this 
view has been followed in one case in our courts where one of the 
considérants was that the paternal authority was a purely personal 
privilege which could not be exercised by the court in place of the 
father.* 

Tradition is, notwithstanding, nisin the opinion that the father’s 
right is so absolute that the court is not entitled to examine the 
reasons for his refusal to consent to the marriage. It is clear that 
in many cases his knowledge of the circumstances, and his interest 
in the happiness of his child, will give great value to his opinion. 
The court would be extremely slow to find that the father’s dis- 
cretion had been unfairly exercised. But cases are conceivable in 
which it might clearly appear that his refusal was against the inter- 
est of the child, and, it may be, prompted by actual malice. In such 
cases it is contrary to justice that the father’s authority should be 
subject to no control, and that he should be able to say with im- 
punity stet pro ratione voluntas. In the Roman Law, in spite of 
its exaltation of the patria potestas, the court could examine the 
motives of the father’s refusal and could, if necessary, overrule it.® 
And Pothier thinks a case might be made out for the interference 


1C.C. 210. 

2 Letourneau v. Blouin, 1892, 2 S. C. 425. 

8 Baudry-Lacantinerie et Houques-Fourcade, Personnes, 2 ed., v. 2, n. 1483; Pla- 
niol, Tr. Elém. 4 ed. v. 1, s. 769; Aubry et Rau, 4 ed. v. 5,s. 462, p. 71; Huc, v. 2, 
N. 32. 

4 Leveillé v. Leveillé, 1895, 1 R. de J. 443 (De Lorimier, J.). 

_ § Dig. 23. 2. 19. 
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of the court, and, on the recommendation of relatives, for dispensing 
‘the minor from obtaining a father’s consent.1 

This was the old law of the parts of Germany governed by the 
civil law. In France and in the law of Quebec the language of 
the code is so explicit that it appears impossible to admit to the 
court the power of controlling the father’s discretion by giving a 
consent in his place. But does it follow that if his refusal causes 
damages he should not be liable in reparation? 

This has been considered in two French cases, and in both of 
them the principle has been admitted that the refusal of the father 
might, in certain circumstances, be an abuse of right. In the last 
case, and the only one in which damages were actually given, the 
father had first consented to the engagement of his minor son. 
Relying upon this consent, the woman to whom his son was en- 
gaged had given up her business, and had removed to the town in 
which the son resided. The father afterwards withdrew his consent. 
It was held that he was liable in damages to the woman.® 

The doctrine of abuse of rights is also applied in France in re- 
gard to abusive use of legal proceedings in civil suits. And the 
law of Quebec upon this subject follows the French. 

To bring an action in order to intimidate the other party and to 
force him to agree to a compromise which is unfair to him amounts 
to violence, and a contract extorted in such a manner can be an- 
nulled. This was held in one case where an action was brought 
against the captain of a ship on the day before his vessel was due 
to sail. He was placed in the alternative of paying what was 
demanded or of delaying the departure of his vessel. The court, 
being satisfied that the claim was an unjust one and made for the 
purpose of intimidation, rescinded the compromise to which the 
captain had agreed.* 

And a party by his conduct of a case, ¢. g., in causing vexatious 
delays, multiplying incidents of procedure, entering an appeal and 
not appearing, and the like, may shew that the action is vexatious 
and may be found liable in oer to the other party in addition 
to expenses.® | 


1 Mariage, n. 332. 

2 See Motive su dem Entwurfe, etc., v. 4, p. 28. But by the new code it is only an 
emancipated child who has a right of appeal against the father’s refusal. B. G. B. 
art. 1308. 

8 Lyon, 23 janv. 1907, Dall. 1908. 2.73. See Alger, 9 avr. 1895, Dall. 95. 2. 320. 

* Cass. 19 févr. 1879, Dall. 79. 1. 445. Cf for other cases of abuse of the right of 
action, Cass. 11 juin, 1890, Dall. 91. 1. 193. 

5 Cass. 3 aofit 1891, Dall. 92. 1. 566; Cass. 26 avr. 1898, Dall. 98. 1. 391; Cass. 20 
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So also, in France, a newspaper which exceeds the limits of fair 
comment is said to abuse the right of freedom of the press! And 
the same term is applied to a person who, being protected by some 
special privilege or immunity, makes an abusive use of this privi- 
lege to turn his speech or writings into a vehicle for the expression 
of private malice.? In the English law it would seem equally cor- 
rect to say that a statement made maliciously on a privileged occa- 
sion was an abuse of the privilege. 

The principle has also been applied in regard to the right to 
strike. In a number of cases in which the right of workmen to 
strike, or the right of trades unions to call out their men, has been 
elaborately discussed, it has been settled in France that the right 
is one which can be exercised only from motives of trade interest. 
Threats of a strike in order to injure a particular workman, or to 
put pressure upon him, are as a general rule illegal. They are 
certainly so if prompted by mere malice. But they might be 
justified by shewing that the dismissal of the workman was a 
matter which affected the safety or the collective interests of the 
strikers.® 

And, according to: recent French authority, even the refusal to 
contract may in certain circumstances be an abuse of right. Ina 
recent case the Court of Cassation has accepted the principle that 
a man has not an absolute right to refuse to enter into a contract 


with another man.* An employer, for example, has not an abso- 


lute right to say that in future he will not employ any union men. 
His refusal may be justified if he can shew that it was prompted by 
business considerations. But if it appears to have been prompted 
by ill-will against the members of a particular union the employer 
is liable in damages.® This decision has recently been followed in 
a group of cases.6 These cases seem to go very far, and I think 


juin, 1904, Dall. 1906. 1. 476. So in the law of Quebec also, though in our practice a 
separate action must be brought for the damages. 

1 Josserand, De l’abus des droits, p. 24. See Cass. 8 mai, 1876, Dall. 76. 1. 259; 
Cass. 29 juin, 1897, Dall. 97. 1. 537 (the phrase is not employed in the judgments). 

2 See upon “ privilege” in the French law, Grellet-Dumazeau, De la Diffamation, 
v. 2, p. 189; Pand.-frang. vo. Diffamation-Injure, nos. 1181 seq. (des immunités). 

8 Nimes, 2 févr. 1898, Dall. 98. 2. 103 (group of workmen); Chambéry, 14 mars, 
1893, Dall. 93. 2. 192; Cass. 9 juin 1896, Dall. 96. 1. 582. As to what are collective 
interests see the note in Sir. 1905. 2.17. See on the subject generally the article by 
M. A. Wahl in Rev. Trim. 1908, p. 613. 

# Cass. 13 mars 1905, Dall. 1906. 1. 113. 

- 5 Trib. de Bordeaux, 14 déc. 1903; Sir. 1905. 2. 17 note. 
6 Trib. Com. d’Epernay, 28 févr. 1906, etc. Dall. 1908. 2. 73. 
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that our courts would not interfere with the freedom of the indi- 
vidual to such an extent. 

It is, however, in ‘connection with the use of property that the 
doctrine of abuse of rights has been most fully considered, and 
I will attempt to trace the historical development of the French 
law upon this matter. 

By the Roman law it was clearly laid down that an owner of 
land had the right to sink wells or make excavations in his land, 
and if, in so doing, he cut the veins which fed the springs of his 
neighbour this was not a ground of liability in damages.! But this 
was subject to the limitation that the act must not be merely mali- 
cious: — Marcellus scribit cum eo, qui in suo fodiens vicini fontem 
avertit, nthil posse agt, nec de dolo actionem: et sane non debet habere 
St non animo vicino nocendi, sed suum agrum meliorem faciendt id 
fecit2 But the onus of proving malice was on the plaintiff, and, 
apparently, evidence that the operation was without any obvious 
utility was not enough to shift this onus.8 

The texts in the Roman law are scanty, and the principle has in 
modern times been a good deal disputed. It appears, however, to 
be supported by the balance of authority in the modern civil law, 
though the difficulty of proving malice has made its application 
very rare.* 

The modern German law has followed the same rule. The code 
declares, generally, ‘‘ the exercise of a right is not permitted when 
its only object can be to cause damage to another.”® There is no 
doubt that in Germany the building erected purely to damage 
one’s neighbour [Vezdbau], or the well sunk for the same reason, is 
unlawful. The expression used in Germany for such malicious 
abuse of a right is Chikane® 

The principle that a merely malicious use of property is unlaw- 
ful was accepted by many writers in the old French law;‘ but is 


1 Dig. 39. 3. 21. 

2 Dig. 29. 3.1.12. Cf Dig. 6. 1. 38; 39, 2, 26; 50. 10. 3; 8. 2. 9. 

8 See Gliick, Serie 39-40, Dritter Theil, p. 241; Windscheid, Pand. 7 ed. v. 1, s. 
121, note 3 and s. 169, note 6. 

4 Vangerow, Pandekten, 7 ed. v. 1, s. 297, anm. 2, p. §44; Windscheid ut sup. See 
Nathan, Common Law of S. Africa, v. 3, n. 1507. 

5 B. G. B. art. 226. Cf. art. 826. See Windscheid, v. 1, s. 121, note 3. 

® See Cosack, Lehrbuch, 4 ed. v. 1. ss. 77, 209; Marcus v. Bose, O. L. G. zu Darm- 
stadt, June 5, 1882, 37 Seuff. Arch. n. 292. 

7 Guy-Coquille, Cout. de Nivernais, ch. 10, art. 1; Ferritre, Comm. de la Cout. de 
Paris sur l'art. 187; nos. 4 & 16 Fournel, Tr. du Voisinage, ed. 1834, v. 2, vo. 
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generally stated without any development and supported by the 
passage from Marcellus. 

Domat says: — Celué gui fatsant un nouvel euvre dans son héri- 
lage use de son droit, sans blesser ni loi, ni usage, ni titre, nt pos- 
session qui pourrait l’assujettir envers ses voisins, n'est pas tenu du 
dommage qui pourra leur en arriver; sice n'est qu'il ne fit ce change- 
ment que pour nuire aux autres sans usage pour sot. Car en ce cas 
ce serait une malice que l’equité ne souffrirait point.\ And it is gen- 
erally accepted by modern writers? The jurisprudence is in the 
same sense.? In the French law an owner of land may sink shafts, 
and make excavations in his land. But to take away his neighbour’s 
lateral support is an abuse of the right of property. And when 
the soil is specially liable to slide he must take extraordinary means 
to prevent his neighbour’s land from falling.* And even when his 
operations are well within his boundary, so that his neighbour's lat- 
eral support is not affected, he must not act merely maliciously. 

To cut the veins of a neighbour’s spring for no purpose except that 
of doing him injury is unlawful. In one case two springs of mineral 
water were separated from each other by only a few yards but were 
in different properties. The owner of one of them put a hydraulic 
pump into his spring the effect of which was to draw away the 
greater part of the water from his neighbour’s spring, and to allow 
this water to run away into the river. It was held that the rule 
malitits non est indulgendum applied® 

In a more recent case of this kind a report by experts was ordered, 
and they reported that the operations were causing damage to the 
springs of a neighbour and could not be of any utility to the owner 


Fumée, p. 131. See Augeard, Arréts notables (Paris, 1756), v. 2, p. 252, n. 72; and 
other old cases cited by M. Appert in note to Sir. 1904. 2. 217. 

1 Liv. ii, Tit. viii, Sect. iii, n. 9, also Liv. iii, Tit. v, Sect. ii, n. 17. Sic. Basnage 
ed. 1709, sur l’art. 606, Cout. de Normandie, p. 490; Pothier, Société, n. 212; Dunod, 
Prescriptions, 3rd ed., 1774, part. ch. xii, p. 87. 

2 Daviel, Cours d’Eau, v. 3, n. 895; Toullier, v. 3, n.328; Proudhon, Usufruit, v. 3.n. 
1486; Aubry et Rau, 5th ed. v. 2, s. 194, note 19, p. 309; Laurent, v. 6, n. 140; Sour- 
dat, v. 1, n. 439; Note by M. Appert under Trib. de Sedan, 17 déc. 1901, Sir. 1904. 2. 
217; Baudry-Lacantinerie et Chauveau, Des Biens, n, 218, 222; Rev. Trim. 1905, p. 465, 
art. by Marquis de Vareilles-Sommiérés. Contra, Demolombe, v. 12, n. 648; Planiol, 
Tr. Elém. 4th ed. v. 2, s. 870. 

8 Esmein in note to Cass. 29 juin 1897, Sir. 1898. 1. 17. Cass. 20 juin 1842, Dall. 43, 
1, 68; Cass. 4 déc. 1849, Dall. 49, 1, 305 (note); Cons. d’Etat, 11 juill. 1879, Dall. 80. 
5: 374 

* Colmar, 25 juill. 1861, Dall. 61. 2. 212; Pand-frang. vo. Propriété, n. 136. 

5 Lyon, 18 avr. 1856, Dall. 56. 2. 199. Contrast Montpellier, 16 yom. 1866, Sir. 1867. 
2. 115, where there was damage but no malice. 
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of the land on which they were made. This was intimated to him, 
but the operations were not discontinued. It was held by the 
Cour de Lyon that this was sufficient proof of malice. And the 
Cour de Cassation rejected a pourvoi.) 

And in one of the clearest cases on the subject an owner of prop- 
erty had built a false chimney on his roof merely to darken a sky- 
light in his neighbour's roof. The court ordered the chimney to 
be removed on the following grounds: considering that, if on prin- 
ciple the right of property is a right in a certain sense absolute 
entitling the owner to use or abuse the thing, nevertheless the 
exercise of this right, as of every other, ought to have as a limit the 
satisfaction of a serious and legitimate interest, and the principles 
of morality and of equity are opposed to the law giving its sanction 
to an act inspired by malice, performed under the domination of 
an evil passion, not justified by any personal advantage to the per- 
son acting, and causing serious damage to another? 

In another singularly clear case an owner had erected a wooden 
Screen ten feet high within three yards of his neighbour’s house. 
It was held that it must be demolished, seeing that it was shown 
to have been erected out of malice, and was of no utility to the 
person who put it there. 

Similarly an owner of property is allowed to make noises thereon 
in a normal manner unless they are so intolerable as to amount to 
a nuisance. But he is not entitled to post his servants along the 
limits of his property with noisy instruments in order by an organ- 
ised disturbance to frighten the game on his neighbour’s land and 
spoil his shooting. In a somewhat similar case in England the 
scaring away of a neighbour’s game with fireworks was held action- 
able as a nuisance.® 

And in several French cases it has been held that an owner of 
property who allows game or, especially, rabbits to breed in large 
numbers, and does not take reasonable means to keep them down, 
is liable for damages done by them to his neighbour’s crops.® There 


1 Cass. 10 juin 1902, Dall. 1902. 1. 454. 2 Colmar, 2 mai, 1855, Dall. 56. 2. 9. 
8 Trib. de Sedan, 17 déc. 1go1, Sir. 1904. 2. 217, where see the learned note by 
M. Appert. 


* Paris, 2 déc. 1871, D. 73, 2,185. Dall. Supp. vo. Chasse, n. 1341. 

5 Ibbotson v. Peat (1865), 3 H. & C.644. See Carrington v. Taylor (1809), 11 
East 571, 11 R. R. 270, and Keeble v. Hickeringill in the note. See Pollock, Torts, 7 
ed., 329. Secus as to preventing rooks from resorting to a neighbour's trees, Hannan zw. 
Mockett (1824), 2 B. & C. 934, 26 R. R. gor. 

® Cass. 14 mars 1905, Dall. 1905, 1. 270. 
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is in France a great body of jurisprudence on this point, and the 
principle has been applied to damage done by deer, hares, wild 
boars, foxes, wolves, badgers, and even pheasants and partridges.! 

A distinction is made between wild animals kept in an immove- 
able specially set apart for them, such as bees, pigeons kept in a 
dove-cot, or rabbits kept in a warren,? and wild animals which are 
in a state of freedom.’ 

And it is the view of most writers that when wild animals are 
kept in an enclosure surrounded by walls or palisades which do 
not allow them to escape, they fall under the same rule as the rab- 
bits in a warren or the doves in adove-cot. Their owner is respon- 
sible for damage done by them without proof of fault on his part. 
His liability is governed by C. C. 1055 (C. N. 1385). 

But in the case of the wild animals which are free to roam over 
the country the liability of the owner of the land on which they 
breed depends upon fault.* It must be shewn that he favoured their 
multiplication, or failed to take reasonable measures to keep them 
down. So long as they are kept within moderate limits there is no 
liability, even though they cause a certain amount of damage.5 

In England the law is in an unsatisfactory state. It was held in 
one case by a Divisional Court that an action would lie against a 
person overstocking land with game so as to cause damage to a 

neighbour.’ Pollock, B., said this was not so much negligence as 

an infraction of the rule: séc utere tuo ut alienum non laedas. 
But in an old case it was decided that “if a man makes coney- 
boroughs in his own land which increase in so great number that 
they destroy his neighbour’s land next adjoining, his neighbour can- 
not have an action, for so soon as the coneys come on his neigh- 
bour’s land he may kill them, for they are fevae naturae and he who 
makes the coney-boroughs has no property in them, and he shall 
not be punished for the damage which the coneys do in which he 
had no property, and which the other may lawfully kill.” * 
_ Butin the French law and the law of Quebec rabbits in a warren 
are private property (C. N. 564; C. C. 428). 

Mr. Beven distinguishes Boulston’s case from the case of Farrer 


1 See Dall. Supp. vo. Chasse, nos. 1346 seq. Rép. eod. vo. n. 196. 
2 See C. C. 428. 

8 Dall. Supp. vo. Chasse, 1. c. 

Tbid. n. 1354. 

5 Req. 24 déc. 1883, D. 84. 5. 431, D. Supp. Chasse, n. 1350. 

6 Farrer v. Nelson (1885), t5 Q. B. D. 258. 

7 Boulston’s Case, 5 Co. 104b., 77 Eng. Rep. 216. 
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‘on the ground that in the latter the game was brought to the land, 
whereas in the former the rabbits were naturally there and were 
merely harboured. This seems a distinction which should not in 
principle affect the liability. Our courts would probably follow the 
French law on the subject. 

Where malice is not alleged, cases regarding the uses of property 
which are forbidden to an owner as amounting to an interference 
with the equal rights of his neighbours are in our law grouped under 
the head of nuisance. In France such cases are often given as 
examples of the abuse of the right of property — wn usage abusif 
de son immeuble2 Cases where an owner of property has demanded 
the suppression of certain works erected by his neighbour contrary 
to some provision of law but not causing any damage to the plain- 
tiff, have been referred to the same principle. A similar question 
arises when an owner in building upon his land innocently en- 
croaches, it may be by only a few inches, upon the land of his 
neighbour of which he had not previously been in possession, Can 
the neighbour insist on his pulling down his house? 

In one French case, where it was only the foundations of a build- 
ing which encroached and no damage was caused, the Court of 
Limoges refused to order demolition or to award damages.* In 
most cases the question is complicated by considerations of the 
good or bad faith of the builder, and, where he is in good faith, there 
will generally have been such acquiescence on the part of the 
neighbour as will bar his claim for demolition. He will have to be 
satisfied with payment of a reasonable indemnity for his land which 
has been occupied. But where the circumstances do not lead to 
any inference of acquiescence, as, ¢. g., when the owner whose land 
was encroached upon was absent, and did not know anything about 
the building, can he claim that he has become owner by accession 
of the part of the building which stands upon his land or can he 
compel its demolition? 

It has been suggested that such claims might be met by the 
defence that they were abusive.6 Demolombe cites some old 
cases on the subject to the effect that when no acquiescence was 


1 1 Negligence, 3 ed., 524. 

2 See Limoges, 5 févr. 1902, Dall. 1902. 2. 95. 

8 See note by M. Appert to Sir. 1904. 2. 217 at p. 218, 2nd col. 

* Cass. 28 oct. 1891, Dall. 92. 1. 285. 

5 Delorme v. Cusson, 1897, 28 S. C. R. 66; Dansereau v. Dansereau, 1906, 29 S. C. 
411 (C. R.) See Baudry-Lacantinerie et Chauveau, Des Biens, n. 377. 

® See M. Charmont, in Rev. Trim. 1902, p. 117. 
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proved demolition must be ordered if demanded.! M. Planiol 
thinks that if the builder was in good faith, the demolition cannot 
be claimed. They are improvements made by a possessor in good 
faith, and become the property of the owner of the land on which 
they were made subject to his paying the cost or the plus-value.? 

But as he can choose between these, and as the encroachment 
will probably have diminished rather than increased the value of 
his land, this solution is far from satisfying the equities of the case. 
The German code has an article on the subject: ‘‘ When an owner 
in erecting a building has exceeded the boundary of his land, with- 
out intention or gross negligence, his neighbour must suffer the 
encroachment unless he have protested against it before the trans- 
gression of the boundary or immediately after. He is entitled to 
an indemnity in the shape of a rent. The amount of this rent must 
be fixed with regard to the date of the encroachment.”* And the 
owner entitled to this rent can claim, at any time, that the owner 
of the building shall take over the land occupied by it and pay its 
value at the time of the encroachment.* 

In England it seems to be settled that an owner can make with 
impunity a malicious use of property. In the leading case the 
headnote is, “No use of property which would be legal if due to a 
proper motive can become illegal because it is prompted by a 
motive which is improper or even malicious.”> This case followed 
an earlier judgment of the House of Lords to the effect that an 
owner has a right to sink wells even though this should cut the 
veins of his neighbour’s springs.® 

In that case Lord Wensleydale says the English law on the 
question of malicious use of property is different from the civil 
law. “The civil law deems an act, otherwise lawful in itself, 
illegal if done with a malicious intent of injuring a neighbour, 
—animo vicino nocendi,”* 

It is worth observing that in neither of these cases was there any 
proof of malice. In Chasemore v. Richards the well was sunk to 
supply water to a town, and in Mayor of Bradford v. Pickles the 
motive was, apparently, to compel the corporation whose reservoir 


1 v. 9, n. 691 er. p. 657. 

2 Tr. Elém. 4 ed. v. 1, n. 2735. 

8 B. G. B. art. 912. 

* Ib. art. 915. See Cosack, Lehrbuch, v. 2, p. 154. 

5 Mayor of Bradford v. Pickles, [1895] A. C. 587, [1895] 1 Ch. 145. 

6 Chasemore v. Richards (1859), 7 H. L. C. 349. 7 Jbid. at p. 388, 
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was fed by springs under Mr. Pickles’ land to buy his land in order 
to preserve the supply. ; 

But in England it seems to be accepted that the legality of the 
exercise of a positive right is not to be tested by asking with what 
motive it was done.! But the positive right may be a right for 
certain purposes only. Thus, where a person has a right to enter 
on land only for certain purposes his use of the land for other pur- 
poses will make him a trespasser. 

In England the soil of the highway is, as a general rule, vested 
in the owners of the land through which it runs. The public right 
is merely a right of passage. So a man who stationed himself on a 
highway, which crossed a moor, for the purpose of using it to 
interfere with the shooting by preventing the grouse from flying 
in a particular direction was held to be a trespasser. 

In America the decisions are extremely inconsistent on the 

question of the legality of the malevolent draining of springs or 
erection of spite-fences. In some states these malicious acts are 
prohibited by statute.* In a large number of cases it has been held 
that rights of ownership are not to be exercised for mere malice.* 
But in many others the rule is followed that unless the act itself is 
illegal no question can be entertained as to the motive with which 
it was done. Thus in a New York case the defendant dug a ditch 
through an embankment which surrounded a spring upon his own 
land, not for his own benefit, but with the intent to divert the water 
from the plaintiff's well. It was held by the Court of Appeals that 
there was no cause of action, and the intent was immaterial.® 
Mr. Ames argues against the doctrine of absolute rights and 
says “there are many limitations upon the right of ownership at 
common law, and, it is submitted, there is no difficulty in prin- 
ciple in limiting an owner’s right so far that he shall not be per- 
mitted to use his land in a particular way with no other purpose 
than to damage his neighbour.”® 


1 See Capital & Counties Bank v. Henty (1882), 7 App. Cas. at p. 766, per Lord 
Penzance; Allen v. Flood, [1898] A. C. 1 H. L. 

2 Harrison v. Duke of Rutland, [1893] 1 Q. B. 142 (C. A.). Followed in Hichman 
v. Maisey, [1900] 1 Q. B. 752 (C. A.). 

8 See 12 Am. & Eng. Encye. L., 2 ed., 1058; 21 ibid. 688. + 

* Greenleaf v. Francis (1836), 18 Pick. (Mass.) 117; Wheatley v. Baugh, 25 Pa. St. 
528; Chesley v. King, 74 Me. 164. 

.> Phelps v. Nowlen (1878), 72 N. Y. 39. Cf Walker v. Cronin (1871), 107 Mass. 
555. See cases on both sides in Gould, Waters, 3 ed., § 290, and in article by Mr, J. B. 
Ames in 6 HARV. L, REV. 414. 

Jbid. 
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It is, however, not only in regard to uses of property’ that the 
English law is more inclined than is the French to admit the 
absolute character of legal rights. 

The doctrine of abuse of rights appears to be firmly established 
in France, and most if not all of the practical applications which have 
there been made of it would be followed in the law of Quebec. 

In England, on the contrary, there are decisions in many branches 
of the law which clearly affirm the absolute character of legal rights, 
irrespective of the motives of the person who enforces them or of 
his want of legitimate interest. This is so in the case of rights of 
property, as has just been explained. It isso also in regard to the 
right to bring a civil suit. In the words of Bowen, L. J., “ the 
broad canon is true that in the present day, and according to our 
present law, the bringing of an ordinary action, however mali- 
ciously, and however great the want of reasonable and probable 
cause, will not support a subsequent action for malicious prose- 
cution.”! The plaintiff in such a vexatious or malicious suit can- 
not even be condemned to pay the defendant’s “extra costs.” He 
is only liable to pay the taxed costs as between party and party? 

Criminal prosecutions, proceedings in bankruptcy against a 
trader or petitions for the winding up of a company are subject to 
a different rule because they involve a blow to reputation or credit.’ 

So a count for distraining for more rent than was due is bad, 
though it was alleged to be done maliciously. And in England 
the truth of defamatory words spoken or written is, if pleaded, a 
complete defence to a civil action for libel. The words may have 
been uttered maliciously and may have caused damage, but never- 
theless, they are not actionable. 

In the law of Quebec the defence is not absolute. There must 
be public interest as well as truth to justify the uttering of the 
defamatory words.® 

In a number of the American states there are statutes which pro- 
vide that in actions for libel the truth is a complete defence only 
when it was published with good motives and for justifiable ends.’ 


1 Quartz Hill Gold Mining Co. v. Eyres (1883), 11 Q. B. D. 674, at 690. 

2 

8 See Pollock, Torts, 7 ed., 311. 

* Stevenson v. Newnham (1853), 13 C. B. 285, 93 R. R. 532. 

5 See Odgers, Libel and Slander, 4 ed., 173. 

® See Trudel v. Viau, 1889, M. L. R. 5 Q. B. 502; Jeannotte v. Gauthier (1897), 
6 Q. B. 520. 

7 See a list of these states in 25 Cyc. 414. 
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And there are dicta of eminent judges in England which seem to 
lay down as a general principle that the legality of an act is by 
English law to be considered’ as not depending upon the motive 
with which itwas done. It was said by Parke, B., “ an act which does 
not amount to a legal injury cannot be actionable because it is done 
with a bad intent.” And in the great case of Allen v. Flood there 
are important dicta to the same effect. Lord Watson said, “The | 
existence of a bad motive, in the case of an act which is not in it- 
self illegal, will not convert that act into a civil wrong for which 
reparation is due.”* And Lord Davey said, “ it humbly appears 
to me to be against sound principle to hold that the additional 
ingredient of malicious motive should give a right of action against 
an individual for an act which if done without malice would not be 
wrongful although it results in damage toa third person.” And 
Lord Macnaghten laid down the same general rule. But in spite 
of the high authority of the judges who expressed these opinions 
their soundness is open to serious question.‘ 

There may be classes of cases in which from considerations of 
public policy the English law will not permit any inquiry into 
motives. The absolute rights of the landowner, the right of bring- 
ing a civil suit and the cases in the law of libel in which there ex- 
ists an absolute privilege, such as that enjoyed by a legislator or a 
judge, are familiar examples. 

On .the other hand, there are other cases in which the motive 
makes all the difference between lawfulness and unlawfulness. This 
is so in malicious prosecution, in libel where there is a qualified 
privilege, in interference with business, and in inducing breach of 
contract, or in preventing a man from obtaining employment. 
A trader may ruin his rival by fair competition, but to carry ona 
business for no profit to himself but solely to ruin his rival would 
be unlawful.® 

A trade-union may call out men on strike for a legitimate trade 


1 Stevenson v. Newnham (1853), 13 C. B. 285, 93 R. R. at 537. 

2 [1898] A.C. at 92. bid. at 172. 

8 Jbid. at 151. 

* See, especially, the article by Mr. Ames, “ How far an Act may be a Tort because 
of the Wrongful Motive of the Actor,” in 18 Harv. L. REV. 411. 

5 Tuttle v. Buck, 119 N. W. 946 (Minn.). See Lord Coleridge in Mogul Co. z. 
McGregor, 21 Q. B. D. at 553; Lord Bowen, ibid. at 618; Lord Morris, s. c., [1892] 
A. C. 49; Lord Field, s. c. 52. In America; Walker v. Cronin (1871), 107 Mass. at 
564, and cases cited by Mr. Ames in 18 Harv. L. REV. 420. Contra, Nat. Assurance 
Co. v. Cumming (1902), 170 N. Y. 315, 326. 
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interest. But to threaten to strike if a particular workman is em- 
ployed in order to put pressure upon him is unlawful.! 

Instead of saying that malice will not make a lawful act unlawful, 
is it not truer to say that wilful damage done to another is action- 
able unless there is some just cause or excuse for it? This was 
‘said to be a general rule of English law by Bowen, L. J.: “At 
common law there was a cause of action whenever one person did 
damage to another wilfully and intentionally, and without just 
cause or excuse.” And Holmes, J., delivering the opinion of the 
Supreme Court of the United States, stated the same rule more 
fully: “It has been considered that, prima facie, the intentional 
infliction of temporal damage is a cause of action, which, as a 
matter of substantive law, whatever may be the form of pleading, 
requires a justification if the defendant is to escape. . . . If this is 
the correct mode of approach, it is obvious that justifications may 
vary in extent according to the principles of policy upon which 
they are founded, and while some, for instance, at common law, 
those affecting the use of land, are absolute .. . others may de- 
pend upon the end for which the act is done.” 

If this is, as Holmes, J., calls it, “the correct mode of approach,” 
the difference between the English and the French law on the sub- 
ject may be less wide than might at first appear. 

F. P. Walton. 
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1 Giblan v. Nat. Amal. Labourers’ Union, [1903] 2 K. B. 600 (C. A.). Nat. Assur- 
ance Co. v. Cumming, uf sup. 

2 Skinner & Co. v. Shew & Co., [1893] 1 Ch. at 422. 

8 Aikens v. Wisconsin (1904), 195 U. S. 194, 204, referring to Moran v. Dunphy 
(1901), 177 Mass. 485, 487; Plant v. Woods (1900), 176 Mass. 492; Squires v. Wason 
Manufact. Co. (1902), 182 Mass. 137, 140,141. See L. Quart. Rev., 1906, p. 118; Pol- 
lock, Torts, 7 ed., 319. 
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REMOTENESS OF VESTING AS THE TEST UNDER THE NEw YorK RULE 
AGAINST PERPETUITIES. — Professor Warren ! recently raised three important 
questions as to the New York law of perpetuities. (1) If it be assumed that 
the Revised Statutes substituted the test of alienability for the common law 
test of remoteness in vesting, is there any limit to the doctrine that the power 
of alienation is not suspended, provided there are persons in being who can 
by joining convey the whole fee?? (2) Limitations of personalty to a class, 
the minimum membership of which is not necessarily determined within the 
statutory period, though the maximum is, have been held invalid.* Is this 
a special narrow rule,‘ or is it authority for the view that remoteness of. vest- 
ing is the test, or are these cases to be treated as if in each one an invalid 
inalienable trust was attempted to be created, which could not be construed 
into an immediately vesting gift,> and hence the decisions actually support 
the alienability test, although the language of the opinions favors the oppo- 
site view?® (3) Is the last clause of § 40 of the Real Property Law’ permis- 
sive or restrictive ? ® 


1 See 30 Cyc. 1501 ef seg. 

2 Jbid. 1505, n. 20. Suppose a devise to A for life, then to A’s widow for life pro- 
vided. she was in being at testator’s death, then further limitations: so far there has 
been no suspension of alienability, since all the females living at testator’s death could 
join in a conveyance of the fee. 

8 Greenland v. Waddell, 116 N. Y. 234; Matter of Howland, 75 N. Y. App. Div. 
207 ; Schlereth v. Schlereth, 173 N. Y. 444. 

* That is, for example, on the ground that a vested estate, liable to be divested, is 
not “alienable.” See Matter of Howland, supra. 

5 Fargo v. Squiers, 154 N. Y. 250. See Robert v. Corning, 89 N. Y. 225. 

6 See 70 Cyc. 1507, n. 29. See infra, n. 14. 

7 “ A fee or other less estate may be limited on a fee, on a contingency which if it 
should occur, must happen within the period prescribed in this article.” L. 1896, c. 547, 


8 See 30 Cyc. 1518, n. 81. 
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These questions Professor Warren considered fundamental and still un- 
settled. With one sweep the Court of Appeals has recently answered them 
all, and purported to settle the cardinal point as to whether alienability or 
remoteness is the test. Matter of Wilox, 194 N. Y. 288. Personalty 
was bequeathed in trust to pay the income to W. for life, then the income 
was given to W.’s issue, and an undivided share of the principal to each of 
said issue at the age of 21, and in default of W.’s issue attaining 21, then 
over to living persons. The gift over was held bad for remoteness, though 
the alienability of the property was not suspended beyond W.’s life. The 
court fastens upon the clause which lies almost hidden in § 40,’ and con- 
strues it to establish a requirement that estates shall vest as well as become 
alienable within the statutory period. The principal reasons given for this 
construction are that the revisers were versed in the common law, which 
required vesting,® that § 40 would otherwise be surplusage,’® and that the 
construction is settled by previous authority.“ The court does not discuss 
the contrary authority.” 

The main point has often hitherto been discussed, but rarely decided, for 
as most testamentary limitations involve a trust to collect and apply income, 
which is by statute inalienable even though trustee and ces¢ud join in convey- 
ing, most of the decisions may be cited for either view. The language 
of the courts '* and the writers,” however, except with regard to the cases 
which elicited Professor Warren’s second question, have generally appeared 
to take the alienability test for granted. A notable exception was Mr. 
Chaplin ; * and his reasoning the present case quotes and adopts. It may 
be assumed, therefore, that the court means to lay down (1) his rule, that the 
requirement as to vesting applies to “ remainders” ™ of realty, and to all . 


§ 40. The other material provision is § 32: “ The absolute power of alienation is sus- 
— when there are no persons in being by whom an absolute fee in possession can 

conveyed. Every future estate shall be void in its creation, which shall suspend 
the absolute power of alienation, etc.” 

From the Personal Property Law: “The absolute ownership of personal property 
shall not be suspended, etc. . . . limitations of future or contingent interests in personal 
property, are subject to the rules prescribed in relation to future estates in real 
property.” L. 1897, c. 417, § 2. 

%-Gray, Rule net Perpetuities, 2 ed., c. vii. Contra, Reeves, Special Subjects in 
Real Property, § 663. 

10 The answer to this argument is well stated in 9 Colum. L. Rev. 338. . 

ll The cases cited are Oxley v. Lane, 35 N. Yi) Knox wv. Jones, 47 N. Y. #893 
Robert v. Corning, 89 N. Y. 225; Henderson v. Henderson, 113 N. Y. 1; Greenland 
v. Waddell, 116 N. Y. 234. 

12 Sawyer v. Cubby, 146 N. Y. 192; Beardsley v. Hotchkiss, 96 N. Y. 201; Emmons 
v. Cairns, 3 Barb. (N. Y.) 243. See also Mott v. Ackerman, 92 N. Y. 539; Thieler v. 
poe, 3g 115 N. Y. App. Div. 626; Nellis v. Nellis, 99 N. Y. 505; Graham v. Graham, 
49 N. Y. Misc. 4; Everitt v. Everitt, 29 N. Y. 39. 

18 Everitt v. Everitt, supra. 

14 When personalty is bequeathed on trust to pay the income to A for life, then to 
A’s issue till 21, then to convey to the issue, or over, the court may find the title vested 
in A’s issue at birth, an intestacy as to the income, and a power in the trustee to con- 
vey: here only the validity of the gift over, not of the gift to the issue, squarely raises 
the point in question. But if the title does not vest in the issue at birth, because the 
testator intended the trustees to keep title and make the conveyance to the remainder- 
men, then to hold invalid either the limitation to the issue at 21, or the limitation over, 
may proceed from either test, since so long as the trustee has title, the power of aliena- 
tion is suspended. It results that no case till the present has ever satisfactorily pre- 
sented and discussed the question. 

16 Gray, § 748; 30 Cyc. 1502; 1 Colum. L. Rev. 224. 

16 Chaplin, Suspension of Alienation, §§ 1, 384, n. 3. 

P 17 A “remainder” is a future estate dependent on a precedent estate. Chaplin, 
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estates of personalty."° However, several other different conclusions may 
be drawn from the opinion : (2) that only “ remainders,” whether realty or 
personalty, need vest within the period; other future estates need only not 
suspend alienability. This would perhaps reconcile the leading case on the 
other side. (3) Or, that all future estates, of both kinds of property, are 
subject to the test as to vesting. This would hardly follow from § 40, which 
mentions only remainders of realty, but as to personalty would be the effect 
of what this case calls the natural sense of “ absolute ownership” ; as to 
realty would necessitate the theory that the common law (except as to the 
period) is in force as to estates not covered by § 40. (4) Or finally, as the 
court admits, the principal case on its facts may be merely one where a 
limitation after an invalid trust is held bad,’ and hence the whole opinion 
dicta. It is needless to observe that this case, based on an obscure clause 
hardly before noticed, and on precedents not squarely in point, heedless of 
contrary authority and opinion, and careless in defining its own limits, seems 
unlikely to satisfy the bar of New York, however satisfactory the same result 
would be if achieved by legislative amendment. ; 


CONSTITUTIONALITY OF A STATUTE REQUIRING THE SURRENDER OF UN- 
CLAIMED Bank Deposits TO THE STATE. — At common law the continued and 
inexplicable absence of a person from the jurisdiction for seven years was 
such prima facie evidence of death as to give the probate court jurisdiction 
to appoint an administrator to administer his estate.’ But, even in a collateral 
suit, in the absence of statute, proof that he was alive at the time of the ap- 
pointment of the administrator was sufficient to establish that the court had 
no jurisdiction and the administrator no authority.?_ Nor has a state power 
to declare by statute that a person absent and unheard of for a certain lapse 
of time shall be conclusively presumed to be dead so as to give a probate 
court jurisdiction ; for this would constitute a taking of property without due 
process of law within the meaning of the Fourteenth Amendment.® But a 
clear distinction is drawn between the administration of the estates of ab- 
sentees and of those of deceased persons ; and a Pennsylvania statute ** re- 
quiring, in addition to a reasonable presumption of death, adequate notice 
according to the circumstances, and reasonable safeguards for the return of 
the property to the absentee in case he should prove to be alive, was upheld 
by the Supreme Court on the ground that such administration is based pri- 
marily on the absence of the person whose estate is sought to be adminis- 
tered, and not upon his death. 

A Massachusetts statute has gone a step further.® It provides that the 
probate court shall, at the request of the Attorney-General, order that all 
deposits with any savings bank or trust company to the credit of depositors 
which have remained unclaimed for more than thirty years and for which the 
depositor cannot be found be paid to the state treasurer, subject to be 


18 Sawyer v. Cubby, supra. 

1 Wentworth v. Wentworth, 71 Me. 72. 

® Griffith v. Frazier, 8 Cranch (U. S.) 9, 23; Jochumsen v. Suffolk Savings Bank, 
3 Allen (Mass.) 87. ; 

8 Scott v. McNeal, 154 U. S. 34. 

* Laws of Pa. 188s, p. 155: 
_ § Cunnius v. Reading School, 198 U. S. 458. 

$ St. 1908, c. 590, §§ 56-57. 
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repaid to the person having and establishing a lawful right thereto, with 
interest at the rate of three Jer centum per annum. In a recent Massa- 
chusetts case a savings bank which had been paying four per centum per 
annum to its depositors contended that the statute was unconstitutional, since 
it impaired the obligation of contracts ; but the contention was overruled and 
the statute upheld. Asorney-General v. Provident Inst. for Savings, 86 
N. E. 912 (Mass.). The case seems difficult to support on principle. A 
statute that says that money owed by A to B shall not be owed by A, but 
shall be owed by C, impairs the obligation of a contract and deprives a man 
of his property without due process of law.’ And since the contract is 
changed without the parties’ consent it is immaterial that something just as 
good is substituted in its place.* It is further to be noted that the purpose 
of this statute differs from that of the Pennsylvania statute in that the latter 
is designed to protect the rights of the absentee’s wife and children, his 
creditors, and next of kin, whereas the former is not designed to protect the 
heirs or creditors of the absentee but to be of pecuniary profit to the State. 
Its operation, furthermore, not only does not protect them, but is a positive 
injury ; for it substitutes for a four per centum interest claim against the 
savings bank a three fer centum claim against the state. And though it can 
not be denied that the state is entitled by escheat to the property of a per- 
son dying without heirs or devisees and that it has power to fix a reasonable 
statute of limitations, after which no claim to abandoned property shall be 
recognized, yet the Massachusetts statute is not of this sort, since it does 
not purport to bar the claim of the absentee. The real purpose of the 
statute is the pecuniary profit of the state, and though that is a worthy 
object, it is not one for which the police power can be exercised, especially 
when it impairs the obligation of a contract. 


RicHTs OF CREDITORS IN CORPORATE ASSETS. — It has long been a fa- 
vorite doctrine with many American courts that the capital stock and other 
assets of a corporation constitute a “trust fund” for the benefit of its creditors.’ 
This has been given as the basis of the right of creditors to compel stock- 
holders to pay in full for stock issued to them as a bonus, or for less than 

the par value, under an agreement with the corporation that nothing more ~ 
should be payable.? But it is now becoming generally recognized that this 
right, so far as it exists, rests on grounds of fraud.* The doctrine has also 
been invoked in order to set aside a distribution of the corporate assets to 
the stockholders when debts are left unpaid,* and to avoid a conveyance of 
the corporate assets to another corporation that is not a purchaser in good 
faith.® But these two cases can be rested on the ordinary doctrines of fraud- 
ulent conveyances : ® it is unnecessary to resort to a fictitious trust. 

As to what constitutes a fraudulent conveyance by a corporation, the test 
is the same as in the case of natural persons.’ Accordingly, a corporation 


7 Bank of Louisville v. Board of Trustees, 83 Ky. 219. 
8 Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518, 662. 


1 Woods v. Dummer, 3 Mason (U. S.) 308. See 9 Harv. L. REV. 481. 
2 Scovill v. Thayer, 105 U. S. 143. See 22 Harv. L. REV. 319. 

8 Hospes v. Car Co., 3 Minn. 174. 

* Woods v. Dummer, supra. See Angle v. Ry., 151 U.S. 1. 

5 R. R. v. Howard, 7 Wall. (U. S.) 392. 

6 See Goddard v. Importing Co., 9 Col. App. 306. 

7 See Hamilton v. Quarry Co., 106 Wis. 352. 
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on.the eve of insolvency may not give away its assets.® And, like a natural 
person, in the absence of statutory provisions, it may give a preference to 
some of its creditors ;*° although the opposite result has been reached under 
the trust-fund theory. So also a sale with intent to defraud or hinder cred- 
itors is voidable, as where the transferee is a new corporation whose stock- 
holders are the same as those of the selling corporation." But a sale in the 
ordinary course of business to a purchaser for value without notice cannot 
be set aside,” even though it be a sale of all the corporate assets.’* It was, 
however, held in a recent case that if the corporate assets were sold in return 
for stock of the purchasing corporation issued to the sole shareholder of the 
selling corporation individually, and by him pledged to individual creditors, 
the creditors may charge the assets so sold with an equitable lien in the hands 
of the purchasing corporation. Lwuedecke v. Des Moines Cabinet Co., 118 
N. W. 456 ([a.). The court repudiates the trust-fund doctrine, which has 
been given as the basis for similar decisions,* and properly rests the result 
on the ground that the transfer was a fraudulent conveyance, and the pur- 
chasing corporation not a dona fide purchaser. It is unnecessary to find 
any actual intent to defraud or delay the creditors, since the issue of the stock 
to the individual shareholder necessarily tends to deprive the corporation of 
its ability to pay its debts. The transaction is in effect a distribution of the 
corporate assets while debts are still unpaid, and the purchasing corporation 
is codperating in the fraud. And although the creditor could follow the pro- 
ceeds of the sale in the hands of the stockholder, that right is lost by a sale 
or pledge to a purchaser for value and without notice, and is clearly an in- 
adequate remedy.” A result similar to that of the principal case has been 
reached where the buying corporation gives no consideration except a prom- 
ise to assume the debts of the selling corporation.’® 


REGULATION OF INTERSTATE COMMERCE BY THE Courts PENDING INVES- 
TIGATION BY THE INTERSTATE COMMERCE CoMMISSION. — Prior to legislation 
by Congress interstate commerce was regulated under the common law, 
enforced in the state or federal courts.' At first the extension of common 
law principles to a subject in federal control was disputed,’ but a decision 
of the Supreme Court settled this question? The common law required 
public carriers to charge a reasonable rate ; and a recovery in damages for 
excessive charges was allowed the shipper. Consequently, when damages 
were inadequate, an injunction would be issued to prevent the establishment 


8 Morgan County zw. Allen, 103 U. S. 498. 

9 Farwell Co. v. Sweetzer, 51 Pac. 1012 (Col.), See 11 Harv. L. REV. 550. 
10 Olney v. Land Co., 16 R. I. 597. 

11 Central Ry. v. Paul, 93 Fed. 878. 

12 See Nat. Bank v. Texas Co., 74 Tex. 421. 

18 Warfield v. Marshall Canning Co., 72 Ia. 666. 

14 Hurd v, Laundry Co., 167 N. Y. 

15 See Hibernia Co. v. St. Louis Co., 13 Fed. 516. 

16 Cole v. Iron Co., 133 N. Y. 164. 


1 Concerning the concurrent jurisdiction of state and federal courts, see Judson, 
Interstate Commerce, § 44. 

2 Murray v. Chicago & N. W. Ry. Co., 62 Fed. 24. Contra, Swift v. Philadelphia & 
Reading Ry. Co., 64 Fed. 59. 

8 Western Union Telegraph Co. v. Call Publishing Co., 181 U. S. 92. 

* Murray v. Chicago & N. W. Ry. Co., supra. 
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or continuation of such charges. Moreover, because of the power invested 
in the federal government to regulate commerce, an injunction was granted 
at suit of the United States to restrain an interference with an interstate 
railroad,* and in the opinion of two judges of the Supreme Court such 
a suit could have been instituted to prevent the exaction of an unreasonable 
rate.’ Thus the courts could in some measure have regulated interstate 
commerce even without congressional action. 

When Congress first legislated on this subject, provision was made for an 
Interstate Commerce Commission to assist in the enforcement of the act, 
with quasi-judicial powers of investigation,* and power to enforce through the 
federal courts the results of its investigations.’ But the carriers retained 
their power to fix rates in the first instance, subject only to the provisions 
of the act.” Those provisions were in many respects merely declaratory of 
the common law," and express provision was made that the existing common 
law remedies should remain.’* Yet when suit was instituted priorto action by 
the Commission for the recovery of excessive charges or to enjoin an estab- 
lished rate as unreasonable, the circuit courts refused to act, on the ground 
that these common law rights had been impliedly repealed, because other- 
wise the purpose of the act would be destroyed."* ‘This argument is con- 
clusive ; for if, notwithstanding the provisions of the act for an investigation 
of any dispute by the Commission and for equal and uniform rates to all 
shippers, the courts could alter rates which they thought unreasonable, 
either the express provisions of the act forbidding discriminations would be 
nullified if the alteration were applied only to the parties in litigation ; or if 
an injunction were issued for the benefit of all shippers, there would be no 
investigation by the experts of the Commission, since the decree of the 
court would be final. Moreover, as the determination of the reasonableness 
of a rate is a question of fact, divergent conclusions might be reached in 
different courts, with resulting discrimination and lack of uniformity. Simi- 
lar considerations caused the circuit courts to refuse to grant a temporary 
injunction restraining the enforcement of an established rate until final action 
by the Commission. ** 

The Commission itself has no authority to issue such an order or secure 
its enforcement.'® So, to prevent an increase which might be unreasonable 
and might cause an irreparable injury to the shipper — and, it must be said, 
if so prevented, possibly to the carrier — some recent decisions draw a 


5 Menacho v. Ward, 27 Fed. 529; Southern Express Co. v. Memphis, 8 Fed. 799. 

6 Jn re Debs, 1 Fi U.S. 564. 

7 Missouri PacificRy. v. United States, 189 U. S. 274. 

8 25 Stat. at L. 858, § 3. The power of the commission is extended by later legis- 
lation. 34 Stat. at L. 584, § 4. 

9 Texas & Pacific Ry. Co. v. Interstate Commerce Commission, 162 U. S. 197. 

10 Interstate Commerce Commission v. Cincinnati, New Orleans & Texas Pacific 
R.R. Po 167 U. S. 479. The Commission can nowestablish a maximum rate. 34 Stat. 
at L. 584, § 4. 

op h. Stat. at L. 379, §§ 1, 2. See Southern Ry. v. Tift, 206 U. S. 428. 

12 24 Stat. at L. 387, § 22. 

13 Texas & Pacific Ry. Co. v. Abiline Cotton Oil Co., 204 U. S. 427; Potlach 
Lumber Co. v. Spokane Falls Ry. Co., 157 Fed. 588. 

14 Great Northern Co. v. Kalispell Lumber Co, 165 Fed. 25. But the common law 
remedy to compel by injunction equal or impartial service is preserved. Such action, 
affecting only the parties in litigation, is not inconsistent with the creation of the 
oo or the provisions of the act. /# re Lennon, 166 U.S. 548, affirming 54 

74 

15 Interstate Commerce Commission v. Cincinnati, New Orleans & Texas Pacific Ry. 

Co., supra. 
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distinction between altering an existing tariff and enjoining the establish- 
ment of a proposed new tariff, allowing an injunction in the latter case until — 
the final determination of the reasonableness of the rates by the Commis- 
sion.’® It is true such action does not involve any alteration of an existing 
tariff, but the result is in effect the same, and involves a judicial determi- 
nation of the reasonableness of a rate without any investigation by the 
Commission, whereas the evident purpose of the legislation by Congress 
was to give complete jurisdiction to the Commission. Following this line 
of reasoning, the latest case on this question rejected the distinction made in 
all previous decisions and refused to temporarily enjoin the enforcement of 
a proposed new schedule pending investigation by the Commission. <A¢/an- 
tic Coast Line Ry. Co. v. Macon Grocery Co., 166 Fed. 206 (C. C. A., 
Fifth Circ., Jan. 5, 1909). The Supreme Court has expressly left 
open the question of enjoining rates, established or otherwise,"’ but it is 
submitted that, consistently with its present attitude,’® it should refuse to 
allow any action by the courts prior to the investigation provided for in the 
Interstate Commerce Act. The remedy should lie at the instigation of the 
Commission which conducts the investigation.’® 


THE LIABILITY OF PRINCIPALS FOR FRAUDULENT OVER-ISSUES BY THEIR 
Acents. — The liability of principals for tortious issues of bills of lading 
and certificates of stock by their agents has been rested on various grounds. 
Jurisdictions not only differ on the main principles, but differ as well in ap- 
plying them to the various forms of these “ quasi-negotiable ” instruments. 
Under the broad principle of respondeat superior principals are held liable 
for torts committed by their agents within the scope of their employment.' 
In defining this scope, however, the courts separate. The English courts 
hold that it is not within the scope of an authority to issue such instruments 
fraudulently, nor to over-issue them, thus confining the principal’s liability to 
cases where he might receive some benefit.?_ Lord Robertson, however, in 
a recent case, stated that he found it “extremely difficult on principle to 
hold that the scope of the agent’s employment can be limited to the right 
performance of his duties, or to say that an agent within whose province 
it is truly to record a fact is outside the scope of his duties when he 
falsely records it.” 3 The difficulty suggested seems insuperable. If it is 
possible to say that the principal did not authorize fraud, it would seem 
equally possible to say that he did not authorize other torts, including 
negligence. 

Another ground for imposing liability is found in estoppel. The prin- 
cipal, having held out his agent as having authority, cannot later deny the 
authority. But the orthodox doctrine is that the extent of the authority is 


16 M. C. Kiser Co. v. Central of Georgia Ry. Co., 1 58 _— 193; Northern Pac. Ry. 
Co. v. Pacific Coast Lumber Mfrs. Association, 165 Fed Fed 

lv See Southern Ry. v. Tift, supra. 

18 Texas & Pacific Ry. Co. v. Abiline Cotton Oil Co., supra. 


19 The Commission has petitioned Congress for such power. 21st Annual Report 
of Interstate Commerce Commission, p. 10. 


. Co. v. Bank, 56 Oh. St. 351 ; yaar R. R., 


: Whitechurch v. Cavanaugh, [1902] A. C. 117; Ruben v. Fingal é., [1906] A. C. 
4 
8 Whitechurch v. Cavanaugh, supra. 
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to be measured by the original delegation to the agent of the right to do 
certain things: that these things were to be done in a certain way does not 
prevent the existence of the authority to do the thing, and if the agent 
chooses a wrong way, the principal should none the less be responsible.* 
Such reasoning seems preferable to the alternative reasoning that a principal 
is liable to an outsider only where the facts lie peculiarly within the knowl- 
edge of the agent and are not easily ascertainable by the outsider.® 

In many cases of fraudulent over-issues, however, an independent tort 
liability is imposed on the principal as arising from his own negligence.® 
There would seem to be such negligence where blank stock certificates are 
signed by one of the two necessary parties ; for such previous signing is 
generally unnecessary to the prompt transfer of the certificates. But it is 
hard to find negligence in the mere giving of blank bills of lading to the 
master of: a vessel, as otherwise it would be impossible for him to transact 
business, 

Except as to this liability for negligence, it is difficult to agree with the 
many courts which make distinctions with varying results between bills of 
lading and certificates of stock. The agent acts within the scope of his 
employment in both cases alike ; so that the principle of respondeat superior 
should equally apply. In both cases the facts are peculiarly within the 
knowledge of the agent and ascertainable with difficulty by a defrauded pur- 
chaser of the instrument. Each document is a continuing representation by 
the principal. Neither is strictly a negotiable instrument, yet both have be- 
come so by custom; and both alike are symbols of property; and the fact 
that the principal derives no benefit from negotiability should not prevent 
acknowledgment that there is now this general custom.’ A recent New York 
case refuses to apply the there recognized liability of principals on both 
bills of lading and stock certificates to certificates of indebtedness in the 
form of stock certificates issued by a cemetery corporation. American, etc., 
Bank v. Woodlawn Cemetery, 87 N.E. 107 (Ct., App.). The reasoning 
of the court that the reasons that make stock certificates negotiable do not 
apply to certificates of indebtedness is difficult to adopt; for in both the 
corporation would seem benefited by their negotiability. A further ground 
of dissent might be found in the unfairness resulting from allowing a denial 
that certificates in what appeared to be a negotiable form were not so in 
fact. 


Tue RESPONSIBILITY IN AMERICA FOR THE KEEPING oF ANIMALS. — The 
American cases on this subject, following the common law, have divided 
animals into two classes, ferae naturae and mansuetae naturae — a classifi- 
cation injected into the law of torts for the purpose of determining the 
liability of the owner or keeper of animals for their vicious acts. The deci- 
sions abound with the general statements that the owner or custodian of an 
animal ferae naturae is liable for any injury done by it to a third person 


— # Willis z. Fry, 36 Leg. Int. (Pa.) 47; W. Md. R. R. v. Franklin Bank, 60 Md. 36. 


5 Allen wv. R. R. Co., 150 Mass. 200. _ 

6 Allen v. R. R. Co., supra ; Titus v. Turnpike Rd., 61 N. Y. 237, 242; Havens v. 
Bank, 132 N. C. 214; Moores v. Bank, 111 U. S. 156. Manhattan Life Ins. Co. v. 
42d. etc., R. R., 46 N. Y. St. 130, contra, on the point that the purchaser was put on 
notice. See 18 Harv. L. REV. 144. 

7 See 19 Harv. L. REV. 391. 
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irrespective of the owner’s carefulness in the matter or of the gentleness of 
disposition previously displayed by the animal; but that the owner of a 
domestic animal is not liable for its attack upon man or beast unless he 
knew of its vicious propensity. Knowledge of an ugly disposition once 
having been proved, however, animals of the second class become /erae 
naturae for the purpose of determining the liability of the owner.* That 
any such classification is illogical and incorrect seems amply demonstrated 
by Mr. Thomas Beven in a very able and instructive article, wherein he 
suggests that at common law “the rule of liability for the mischief done by 
animals ferae naturae is diverse ; and the ground of the diversity is whether 
the mischievous agency is property or not,” and maintains “ that the lia- 
bility of the owner of a savage beast is prima facie only, and may be rebutted 
by showing that the owner is wholly without fault.” ¢ 

But our courts have established the great preponderance of authority that 
the keeper of a vicious animal is absolutely liable to any person who, with- 
out contributory negligence, is injured by such animal and that he cannot 
exonerate himself by showing that he used the highest degree of care in 
keeping or restraining the animal.® According to some of these decisions 
the wrong consists in keeping the animal. The more cautious courts point 
out that the keeping of the animal is not the wrongful act; but then take 
refuge in the broad generalization that the owner is liable as an “ insurer,” 
and must at his peril keep it from doing harm.” These same courts place 
a corresponding liability upon the owner of a domestic animal provided it 
can be proved that he had notice of the beast’s wild or ferocious tenden- 
cies.® It is conceived that those courts which are committed to the rule of 
the absolute liability of the owner or keeper of a vicious animal should, on 
the necessity for proof of scienter on the part of the owner or keeper, 
classify animals in general according to the prevailing public opinion as to 
- their dangerous propensities. That the severity of the rule is not likely to 
be relaxed in these jurisdictions may be inferred from the fact that many of 
the legislatures have extended the common law liability of the owner of a 
dog so as not only to relieve the person injured from the burden of proving 
scienter, but even to impose upon the owner a penalty of anywhere from two 
to ten times the damages awarded by the jury.” 

On the other hand four jurisdictions — New Jersey,!! Vermont,!? Ohio," 
and Minnesota * — hold that the liability of the owner for injuries inflicted 
by a vicious animal is not absolute, but may be avoided by proving a dili- 
gence in restraining the animal commensurate with its known propensities. 
As put by the Ohio court “the gist of such an action as this is not the 
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keeping of the dog with knowledge of his dangerous nature, but rather the 
negligent failure to properly restrain the animal.” It may further be 
added that with Mr. Beven such other eminent writers on the law of torts as 
Bishop** and Cooley " support the views of these courts. 


MaRKETABLE TITLE IN Equity AND aT Law. —If the vendor in a con 
tract for the sale of land cannot furnish marketable title, equity will not 
decree specific performance. The burden of proof is upon the purchaser ; * 3 
but in order to show title unmarketable, proof that it is in fact defective is 
not necessary :? the establishment of a certain degree of doubt in the mind 
of the court as to its validity will suffice. The reason for this departure from 
the ancient procedure whereby the chancellor, like the common law judge, 
had no discretion in the matter, but was wont to pronounce the title good 
or bad and decree or refuse specific performance accordingly, is, that as the 
' decree of equity is im Personam, it in no way binds parties not before the 
court.® 

The doubt in the mind of the court may be based upon fact or upon law. 
It may be that a fact constituting an element in the vendor’s chain of title 
cannot be,‘ or is not, proven ;° or it may be that the happening of an event 
which would weaken the title is not improbable.* In any case, if there re- 
mains in the mind of the court a doubt not remote,’ but rational, — such 
doubt as would deter a court of law from instructing the jury to find the 
facts upon which the vendor’s title depends,* — the title is not marketable. 
For the purchaser, if compelled to take it, might have to defend against sub- 
sequent attack by parties not before the court ; and a title depending for its 
validity upon a suit either at law or in equity is not marketable. Where the 
facts are admitted by demurrer and so settled for all purposes of the particu- 
lar suit, as it is open to a party not before the court to show the facts to be 
different at a subsequent trial, the title may be unmarketable because doubt- 
ful in fact, although the precise question upon which the court hesitates is 
one of law presented by the demurrer.’ 

Again, the validity of the vendor’s title may turn upon the establishment 
of a general principle of law,'! or the construction of particular instruments,” 
or statutes,”® or the constitutionality of a statute,“ or the merits of a Zs 
pendens,° — in all of which instances an adjudication involves passing upon 
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the claim of a party not before the court. Accordingly, if the court is itself 
divided, ’* or if it believes that there is reasonable ground for considering the 
question not settled by previous authorities,” or if there are dicta of weight 
indicating that another court of competent jurisdiction might reach a differ- 
ent conclusion,’ the title cannot be called marketable. 

The doctrine of marketable title is essentially an equitable one. In the 
absence of express stipulation a vendor was under an implied obligation at 
law to furnish only a “ good” title,"* which originally meant a title not bad 
in fact though it might be doubtful.” But in England the courts of law have 
adopted the equitable doctrine, certainly where the title is doubtful in fact,” 
and probably where it is doubtful as a matter of law.” In this country a 
tendency in the same direction appears in one or two jurisdictions which 
have separate systems of law and equity.** And in those where the two 
systems are combined, the equitable doctrine has been expressly carried 
over into actions at law.** The effect of this extension is illustrated by a 
recent decision in favor of the plaintiff, where the plaintiff sued at law to 
recover an installment and the defendant asked specific performance. Dixon 
v. Cosine, 114 N. Y. Supp. 685. Decisions of this kind are rapidly obliter- 
ating the distinction at law between title “good” and title “ marketable,” 
even when only the former is expressly contracted for.” 


INDEMNIFICATION OF IN CRIMINAL Cases. — The defendant in a 
criminal case and his bail bear to each other the relation of principal and 
surety. A surety on a civil bond has, against his principal and co-sureties, 
the rights to indemnity,’ contribution,” and, doubtless, subrogation,’ of sure- 
ties generally. Early cases make little distinction between civil and criminal 
sureties ; their positions in these respects were probably once identical.* 
Their obligations, however, are distinct: a civil surety undertakes that the 
principal shall perform his obligation ;* a criminal surety guarantees the 
appearance of his principal for prosecution.® And on the ground that 
the chances of the prisoner’s escape will be increased if his non-appear- 
ance involves no pecuniary loss to his bail, later courts have opposed the 
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creation of implicit, and the enforcement of explicit, obligations for the 
protection of a criminal bail. 

It is well established that the surety by paying the bail bond obligation is 
not subrogated to the state’s action against the accused.’ In England there 
is an implied obligation upon the principal to indemnify his surety for all 
costs reasonably incident to the relation, but not for damages sustained 
through his failure to appear. In a few American jurisdictions there may 
still be implied a general obligation to indemnify,® but the prevailing view is 
the other way.” And the courts of England, as also most American courts, 
refuse to’ enforce an express contract of indemnity made by the principal." 
Where the law, by way of deliberate exception to general principles, declines 
to give a remedy, clearly it should recognize no attempt by the parties to 
create one. 

In England contracts of indemnity by third parties are deemed as objec- 
tionable as express obligations of the principal‘? In this country they are 
enforced. ‘The argument given for the American distinction is that, if the 
obligation runs from a stranger, the state has still two independent sources 
of satisfaction.* But so it has where the indemnification is to be by the 
principal ; for the two promises remain to the state irrespective of any agree- 
ment between the principal and surety. It would seem as if there were a 
confusion of executory contracts to indemnify, with completed conveyances 
to facilitate qualification as bail’® — transactions on general grounds open to 
attack.’ In a recent decision a third party’s promise to indemnify a crimi- 
nal bail is upheld on principles broad enough to support all express obliga- 
tions of that sort. Carr v. Davis, 63 S. E. 326 (W. Va.). It should be 
borne in mind, however, that the assurance to the state of the prisoner’s ap- 
pearance is the ultimate consideration of public policy in the institution of 
criminal bail. And this fact justifies a distinction between obligations to 
indemnify which run from the accused, and promises by third parties. That 
a bail indemnified by a stranger is under no greater incentive to prevent 
escape than one protected by the prisoner, is conceded. But the pressure 
upon an indemnifying third party is as strong as that upon any ordinary, un- 
indemnified surety. And on a principle of substitution well recognized in 
this and kindred branches of the law, such an indemnifying third party seems 
entitled to all the necessary rights over the prisoner which the bail obtains 
from the state."7 Of course, where the third party is in turn to be indem- 
nified by the prisoner, the situation is in effect that created by an express 
promise by the principal to his surety ; each obligation should, accordingly, 
be declared unenforceable by parties cognizant of the general scheme.* But 
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it is submitted that, apart from special facts, effect may properly be given to 
a transaction which, without materially impairing the state’s assurance for 


the prisoner’s appearance, lightens the burden of the criminal bail.’ 


RECENT CASES. 


AGENCY — PRINCIPAL’S LIABILITY TO THIRD PERSONS IN ToRT— LIA- 
BILITY OF MEMBERSHIP CORPORATION FOR FRAUDULENT ISSUES OF STOCK 
CERTIFICATES. — The defendant was a membership corporation empowered to 
issue certificates of indebtedness in the form of stock certificates and whose 
shares were transferable only on the books of the company upon surrender of 
the certificate representing them. The treasurer of the company fraudulently 
issued to himself spurious certificates, constituting an over-issue and with no 
corresponding shares on the books. The plaintiff loaned money on these spu- 
rious certificates and sued the defendant for the damages occasioned thereby. 
Held, that the defendant is not liable. American, etc., Bank v. Woodlawn 
Cemetery, 87 N. E. 107 (N. Y., Ct. App.). See NOTEs, p. 526. 


AGENCY — UNDISCLOSED PRINCIPAL—ELECTION TO SUE EITHER AGENT 
OR PrincrPaL.—The plaintiff contracted with the agent of an undisclosed prin- 
cipal. After disclosure he sued the principal to judgment; but not obtaining 
satisfaction, he then sued the agent. edd, that suing the principal to judg- 
ment constitutes a conclusive election which discharges the agent. /urphy v. 
Hutchinson, 48 So. 178 (Miss.). : 

One who contracts with the agent of an undisclosed principal may sue either the 
agent or the principal. Paterson v. Gandasequi, 15 East 62. Nothing short of 
suing to judgment seems to constitute an election. Codd v. Knapp, 71 N. Y. 
- See Curtis v. Williamson, L. R. 10 Q. B. 57. And it has even been 

eld that satisfaction of a judgment against one is necessary to discharge the 
other. Beymer v. Bonsall, 79 Pa. St. 298. Contra, Priestly v. Fernie, 3 H. & 
C. 977. It has been suggested that there is no doctrine of election, but that the 
cause of action-becomes merged in judgment secured against either. See 14 
Harv. L. Rev. 68. Cf Jansen v. Grimshaw, 125 Ill. 468. But if the principal 
remains undisclosed when judgment is entered against the agent, the principal 
is not discharged. Palmieri, 71 N. J. L. 83; Remmel v. Town- 
send, 31 N. Y. Supp. 985. This result, though inconsistent with the theory of 
merger, is desirable ; for the same considerations of fairness that gave rise to 
this right to elect sustain its continuance until it has been consciously exercised, 
or satisfaction received. The doctrine of election thus seems to be the more 
satisfactory doctrine. The rule that only a judgment secured with knowledge 
of all the facts constitutes an election is often applied in analogous cases 
where one has an election of remedies. See Moore v. Sanford, 151 Mass. 285; 
Garrett v. Farewell, 199 Ill. 436. 


ALIENS — NECESSITY OF RESIDENCE FOR NATURALIZATION BY MAR- 
RIAGE. —A resident alien sought naturalization papers. At the time of his 
application, his wife, who had never been a conibans in this country, was de- 
tained by the immigration authorities because of a contagious disease. The 
petition for naturalization was opposed on the ground that by virtue of the act 
providing that “ Any woman who is now, or may hereafter be married to a citi- 
zen of the United States, and who might herself be lawfully naturalized, shall be 
deemed a citizen” (U. S. Comp. St. (1901), p. 1268, § 1994), the naturalization 
of the husband would secure the admission of his wife. He/d, that as the act 
of Congress is not to be construed as applying to non-resident aliens, the natu- 
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ralization of the husband would not confer citizenship on the wife. Jx re Rus- 
tigian, 165 Fed. 980 (C. C., D. R. I.). 

At common law an alien woman acquired no rights of citizenship by marriage 
with a citizen. Count de Wall’s Case,6 Moore P. C. 216. However, by co 
above statute passed by Congress the status of marriage with a citizen invests 
an alien woman with citizenship. Dorsey v. Brigham, 177 Ill. 250. And it 
makes no difference that the husband acquires his citizenship after the mar- 
riage. Kelly v. Owen, 7 Wall. (U. S.) 496. Naturalization by marriage 
secures as complete citizenship as that acquired by judicial proceedings. Leon- 
ard v. Grant, 5 Fed. 11. And the usual statutory requirements of age, educa- 
tion, and moral character are dispensed with. Renner v. Mueller, 57 How. Pr. 
(N. Y.) 229. Moreover, the courts have uniformly held that residence in this 
country is not essential. Kane v. McCarthy, 63 N. C. 299; Ware v. Wisner, 
50 Fed. 310. But the State Department, to avoid conflicts in international law, 
has disregarded these decisions. 3 Moore, Int. Law Dic. 485-487. In the 
single previous case in which any question as to the immigration laws arose, a 
marriage during detention removed the cause for exclusion under such laws in 
addition to conferring citizenship. Hopkins v. Fachant, 130 Fed. 839. The 
difficulty presented in the main case is therefore a new one. That the act 
should be so construed as to admit persons otherwise excluded by the immigra- 
tion laws seems unreasonable. Hence the interpretation that residence is 
necessary reaches the better result. Cf. Zartarian v. Billings, 204 U. S. 
170. 


ANIMALS — TRESPASS ON REALTY BY ANIMALS — LIABILITY OF OWNFR. 
— A’s bull wandered from his land on to B’s, and there injured C, a licensee. 
A had no knowledge of the vicious propensities of the bull, and it was not 
proved that he was guilty of negligence. C sought to recover on the ground 
that the bull was a trespasser, and that therefore the owner was absolutely 
liable for any injury irrespective of negligence. He/d, that C is not entitled to 
to recover. Peterson v. Conlan, 119 N. W. 367 (N. D.). 

At common law the owner of cattle was bound at his peril to keep them from 
trespassing upon the land of another. Sileu v. Paisley, 18 Ore. 47. And with 
those states excepted which hold that the common law is inapplicable to their 
conditions, all jurisdictions agree that the owner is liable for the natural and 
sg ag results of the trespass irrespective of negligence. Pace v. Potter, 

5 Tex. 473; Lyons v. Merrick, 105 Mass. 71. But there is a conflict of au- 
thority as to whether the owner of cattle ignorant of their vicious disposition is 
liable for injury to the property or person of the landowner that could not have 
been anticipated. Those jurisdictions imposing an absolute liability proceed 
upon the theory that damages for the special injury may be recovered as aggra- 
vated damages growing out of the primary trespass. And this right has been 
extended to a licensee. TZvroth v. Wills,8 Pa. Sup. Ct. Rep. 1. This exten- 
sion is difficult to support, for a licensee has no primary right arising from the 
trespass. It is submitted that a rule of law is too severe which casts upon the 
non-negligent owner of cattle a liability for mischief that could not have been 
anticipated. Kvenberg v. Russell, 125 Ind. 531. 


APPEAL AND ERROR— DETERMINATION AND DISPOSITION OF CAUSE— 
DECISION BY DIVIDED CourT. — On appeal from the gee of a trial court, 
admitting a will to probate, three judges voted to affirm ; four were for granting 
a new trial, —one on the ground of undue influence, one on the ground of tes- 
tamentary capacity, and two on both grounds. There was not a majority for 
reversal on any one ground. He/d, that the judgment must be affirmed. /n re 
McNaughton’s Will, 118 N. W. 997 (Wis.). : 

In the absence of statutory or constitutional modifications, it is well settled 
that the decision of a majority of the judges sitting in an appellate court is con- 
clusive. Gibbons v. Ogden, 5 N. J. L. 1005. Nor is it necessary that their 
conclusions be based on the same grounds. Smith v. United States, § Pet. 
(U. S.) 292, 303. The court in the principal case departs from this rule where 
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the majority favor a reversal on different grounds ; for otherwise, it is said, the 
trial court would have no guide to follow upon a rehearing. The authorities 
cited do not support this view, nor can it be upheld on theory; for it ignores 
the distinction between the judgment of the court and the opinions of the judges. 
Houston v. Williams, 13 Cal. 24. A statute may require a separate writ of 
error for each objection, or that each be passed on separately by the court. 
See Pus. Gen. Laws oF MD., Art. 5, §§ 4,9. The majority must then agree 
on some specific ground for reversal, or the judgment will be affirmed. This 
result, however, should only be reached by statute, and not, as in the principal 
case, by an illogical exception to a general rule. 


BaiL— CONTRACT WITH THIRD PARTY TO INDEMNIFY SURETY ON BAIL 
Bonpb. — The plaintiff was surety on a bail bond for the appearance of one 
accused of felony. The defendant gave bond to indemnify the plaintiff against 
loss by reason of the recognizance. The prisoner failed to appear, and execu- 
tion was awarded against the plaintiff upon the recognizance. Held, that the 
defendant is liable to the plaintiff upon his bond. Carr v. Davis, 63 S. E. 326 
(W. Va.). See NOTES, p. 530. 


BILLs OF LADING — EFFECT ON TITLE OF BILL “TO ORDER — NoTIFyY.” — 
The vendor of goods shipped them under a bill of lading to its own order with 
directions to notify the purchaser. The bill of lading was subsequently en- 
dorsed to the — and by the latter to the plaintiff. A connecting carrier 
failed to notify the named purchaser, and delivered the goods to a stranger 
without surrender of the bill of lading. edd, that the connecting carrier is 
liable to the plaintiff for conversion. National Bank of Commerce of Kansas 
City v. Southern Ry. Co., 115 S. W. 517 (Mo., Kan. City Ct. App.). 

t is well settled that a transfer of title is effected by the endorsement and 
delivery of order bills representing goods in a carrier’s hands. Commercial 
Bank v. Armsby Co., 120 Ga. 74. Accordingly, a carrier is a converter if the 
holder of the bill is deprived of the goods by a wrongful delivery or failure to 
deliver. Shellenberg v. Fremont, etc., R. R. Co., 45 Neb. 487. Different con- 
siderations apply to goods shipped on “straight” bills. /erchants’ National 
Bank v. Chesapeake, etc., Steamboat Co., 102 Md. 573. For where a carrier 
has promised delivery simply to a named consignee, the instrument is in effect 
no more negotiable than a simple promise to a named payee. Though an 
assignee of such a bill may be deemed the owner of the goods, business custom 
authorizes delivery by the carrier to the consignee named in a “straight” bill 
without surrender of the document. Forbes v. Boston, etc., Railroad Co., 133 
Mass. 154. But a bill “to order —notify” is as negotiable as any order bill. 
Atlantic, etc., Bank v. Southern Railway Co., 106 Fed. 623. And all authority 
agrees with the principal case in its conclusion that a direction inserted as a 

rotection to the owner of the goods in no way relieves the carrier of liability 
or their loss. Furman v. Union Pac. R. R. Co., 106 N.Y. 579. 


. CONFLICT oF Laws — CAPACITY — CONTRACTS CONCERNING LAND IN For- 
EIGN CounTRY. — In November, 1903, the defendant in England agreed to give 
to the plaintiffs, as security for advances made to her husband, two mortgage 
bonds to be charged on her real property in the Transvaal. In December, 1906, 
the defendant appointed the plaintiffs’ manager to be her attorney to mortgage 
or transfer the property to the plaintiffs. A married woman was prohibited, by 
the law of the Transvaal, from becoming surety for her husband, unless certain 
formalities were complied with. There had been no such compliance by the 
defendant. The plaintiffs brought this action for specific performance of the 
eement of November, 1903. Hé/d, that the agreement is void and that the 
plaintiffs’ action therefore fails. Bank of Africa v. Cohen, 25 T. L. R. 285 
(Eng., Ch., Feb. 4, 1909). 
Capacity to convey or encumber land, either directly or through an attorney, 
clearly depends upon the /ex locé rei sitae. Swank v. Hufnagle, 111 Ind. 453; 
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Linton v. Moorhead, 209 Pa. 646. But the view of the court, that a naps to 
make an executory contract with reference to immovables, is necessarily deter- 
mined by the same law, seems open to question. Polson v. Stewart, 167 Mass. 
211. But see Dicey, Conr. oF Laws, 517. The contract, in so far as it may 
create a personal obligation, should be governed by the /ex Jocé contractus and 
relief 2x Dersonam should be granted regardless of the law of the situs. Finnes 
v. Selover, etc., Co., 102 Minn. 334. See Polson v. Stewart, supra. The form 
of the relief relates merely to the remedy and depends upon the law of the fo- 
rum. Thus, a court of equity has power to order a conveyance of foreign land 
as a remedy for the benach of a merely personal obligation. Lord Cranstown 
v. Johnston, 3 Ves. 170; Ex parte Pollard, Mont. & C. 239. See Scott v. Nes- 
bitt, 14 Ves. 438. The decree, however, is without force unless the defendant 
has, by the law of the situs, capacity to make the conveyance. The sovereign 
of the situs, moreover, must have consented that a deed should pass title wher- 
ever made. See 20 HARV. L. REV. 392. In civil law jurisdictions a conveyance 
of land is usually ineffective unless it is registered in the country of the situs. 
A foreign court cannot order such registry and cannot, therefore, irrespective of 
capacity, make an effective decree. See 21 Harv. L. REV. 210; 21 ibid. 354. 


CoNnFLICT OF LAws — LEGITIMACY AND ADOPTION — RIGHT TO INHERIT 
FROM ADOPTIVE PARENT’S RELATIVES. — A adopted B in Illinois, where a 
statute declares that “thenceforward the relation between such person and the 
adopted child shall be as to their legal rights and liabilities the same as if the 
relation of parent and child existed between them,” except that the parent is not 
to inherit from the child. He/d, that B cannot inherit land from A’s deceased 
brother in Kansas. Boaz v. Swinney, 99 Pac. 621 (Kan.). 

Without reference to its own law on this subject the court takes the sound 
position that as adoption statutes are in derogation of the common law rights 
of other relatives they are to be construed strictly, and not in accordance with 
Roman law, and that therefore the Illinois statute does not give the right 
claimed. For a discussion of these principles, see 22 Harv. L. REV. 372. 


ConFLICT OF Laws— RIGHT OF ACTION —STATUTORY RIGHT CONDI- 
TIONED ON COMMENCEMENT OF ACTION IN THE JURISDICTION. — The plain- 
tiff was injured by the negligence of the defendant company in New Mexico. 
A'statute of New Mexico provided that no liability should arise for personal 
injuries caused in the territory unless the injured party should commence an 
action in a court of the territory within one year. The plaintiff, without having 
brought suit in New Mexico, sued the defendant in Texas and recovered. The 
defendant contended that the Texas court, in maintaining jurisdiction of the case 
and refusing to enforce the New Mexico statute, denied the federal right guaran- 
teed in the “ full faith and credit ” clause of the Constitution. He/d, that no fed- 
eral right was denied the defendant.  4échison, etc., Ry. Co. v. Sowers, U.S. 
Sup. Ct., March 1, 1go9. 

An action for personal injuries is transitory and may be brought wherever 
the defendant can be served. Rafael v. Verelst,2 Wm. Bl. 1055. According 
to the weight of authority this is true even if the action is purely statutory. 


Dennick v. R. R., 103 U. S. 11. It is for the law of the forum, not of - af 


place conferring the right, to make it local or transitory ; for the sovereign o 

the place conferring the right cannot confer it and at the same time take away 
the remedy in other jurisdictions. See 21 Harv. L. REv. 207. But a condi- 
tion attached to the right by the sovereign conferring it follows it everywhere. 
Davis v. Mills, 194 U.S. 451. And in the principal case the statute did not 
forbid suits in foreign jurisdictions, but merely made the commencement of 
a suit in the territory a condition precedent to the right of action anywhere. 
Hence, unless the condition is invalid as denying due process, —gand it is hard 
to see why it is, —the statute should be given full taith and Rredit in other 
States. 
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ConFLicT oF LAws— RIGHTS IN PROPERTY — LAW GOVERNING MArI- 
TIME LIEN ACQUIRED IN FOREIGN Port. — In a judicial sale in Scotland of 
a Scotch registered vessel, a party resident in New York claimed preferential 
ranking because of advances made for the repair of the vessel and the pay- 
ment of seamen’s wages while the vessel was in New York. The advances 
were made to the owners on their personal credit. He/d, that the question 
whether the claimant has a lien on the vessel is determined by Scotch and not 
by American maritime law. Clark v. Hine, 45 Scot. L. R. 879. 

As a general rule a maritime lien created by the /ex Joct contractus is en- 
forceable everywhere, even when by the /ex oct fori no such lien could have 
attached. Zhe Maggie Hammond, 9 Wall. (U.S.) 435. Although this recog- 
nition of foreign law is a matter of comity, it is for the self-interest of commer- 
cial nations to uphold the sanctity of maritime liens. For otherwise marine 
hypothecations would be so insecure that the money necessary to enable a foreign 
vessel to complete her ae would rarely be forthcoming. An exception to 
the general rule of maritime law is found in Louisiana, where the domestic law 
is applied to causes of action arising outside the state. Owens v. Davis, 15 La. 
Ann. 22. The same principle seems to have been invoked in the main case. 
The case may be rested also on the ground that the loans were made to the 
vessel owners on their personal credit. In these circumstances it is doubtful 
whether any lien attached to the ship. Zhe Haytian Republic, 65 Fed. 120. 


CONSTITUTIONAL LAW—IMPAIRMENT OF THE OBLIGATION OF CON- 
TRACTS — STATUTE REQUIRING SURRENDER OF UNCLAIMED BANK DEPOSITS 
TO STATE. —A statute provided that all deposits in any savings bank or trust 
company to the credit of a person whose whereabouts was not known, for 
which no claim had been made for thirty years, should be paid over to the state 
subject to be repaid to the legal owner, with three per cent interest from the 
time it was surrendered to the state. The Attorney-General filed an applica- 
tion in the probate court, according to the statutory provision, for the surrender 
of unclaimed deposits in the hands of the defendant. edd, that the statute is 
constitutional. Attorney-General v. Provident Inst. for Savings, 86 N. E. 
giz (Mass.). See NOTES, p. 522. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS — ACT REQUIRING CORPORA- 
TIONS TO.PAY EMPLOYEES MONTHLY.— A statute required corporations, 
etc., to pay certain employees monthly. He/d, that the statute is unconstitu- 
tional. Smith v. Ohio Oil Co., 86 N. E. 1027 (Ind.). 
ef For a discussion of a similar case with an opposite result, see 21 Harv. L. 

EV. 444. : 


CONSTITUTIONAL LAW— SEPARATION OF POWERS — RATE-MAKING AS 
A JUDICIAL OR LEGISLATIVE Act. — The relators sued out a writ of certiorari 
to review the decision of a commission appointed to fix railroad rates as to the 
reasonableness of a rate not yet enforced. He/d, that, the commission havin 
acted judicially, the writ lies. People v. Willcox, 40 N. Y. L. J. 2365 (N. Y., 
Ct. App., Feb. 23, 1909). 

This view is expressly opposed to the conclusion recently reached by the 
pegs = United States Supreme Court. See 22 Harv. L. REv. 368 if. 
21 


CORPORATIONS — INSOLVENCY OF CORPORATION — FRAUDULENT CONVEY- 
ANCES. —A corporation sold all its assets to a second corporation, taking in 
payment stock of the latter issued to the sole stockholder of the selling cor- 
poration. The plaintiff was a creditor of the selling corporation at the time, 
as the purchasing corporation knew. The stockholder pledged the stock for 
his individual debts. e/d, that the plaintiff may follow the assets into the 
hands.of the purchasing corporation, Lwuedecke v. Des Moines Cabinet Co., 
118 N. W. re (Iowa). See NOTES, p. 523. 
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CORPORATIONS — TORTS AND CRIMES— CRIMINAL LIABILITY OF A Cor- 
PORATION. — The traffic manager of the defendant company entered into an un- 
lawful agreement with the American Sugar Refining Company, giving it a rebate 
on goods shipped. The defendant company was indicted and convicted under 
the section of the Elkins act which imputes to the corporation the act of its agent 
— within the scope of his authority. AHe/d, that the defendant company 
may be convicted. Mew York Central R. R. Co. v. United States, U.S. Sup. 
Ct., Feb. 23, 1909. ; 

There is no doubt that a corporation may be held for a violation of a statute 
which merely provides that whoever intentionally does the thing complained of 
shall be liable. United States v. Kelso, 86 Fed. 304. The law is not so clear, 
however, when the mens rea is a necessary element. The corporation has been 
held liable in tort for the wilful and malicious act of its agent. Green v. Omnti- 
bus Co.,7 C. B. N. S. 290. And a corporation may be charged with punitive 
damages. Samuels v. Evening Mail, 75 N.Y.604. It would seem that under 
modern conditions courts will hesitate to pursue further an artificial line of 
reasoning, based on the idea that corporations can do no wrong because they 
exist only in contemplation of law. Undoubtedly, by its very terms a statute 
may preclude the liability of corporations under it. People v. Rochester Ry. & 
Light Co., 59 N. Y. Misc. 347. But there is no reason why the state, having 
created a corporation, may not impute to it an evil intent and hold it for its acts. 
Such is the trend of the more recent decisions, as where the corporation is 
charged with a conspiracy in restraint of trade. United States v. MacAndrews 
& Forbes Co., 149 Fed. 823. 


CORPORATIONS — WHAT AcTS ARE ULTRA VIRES — CORPORATION OR- 
GANIZED BY ANOTHER TO TAKE OVER ITS PROPERTY. — The stockholders of 
the defendant company passed a resolution that its board of directors should 
organize a new company and convey to it certain real estate belonging to the 
old company in consideration of the issuance to the defendant of all the capital 
stock of the new company, to be allotted to the defendant’s stockholders in pro- 
portion to their then holdings. A non-assenting minority stockholder brought 
a bill in equity praying that the directors be enjoined from carrying out the 
terms of the resolution. He/d, that the injunction be granted. Schwad v. 
E. G. Potter Co., 40 N. Y. L. J. 2495 (N. Y. Ct. App., March 2, 1909). 

If corporations could create new bodies to carry on their business, there 
might soon exist an endless chain of companies that would seriously prejudice 
the rights of minority stockholders. Clearly no reason exists for implying such 
a pene as necessary to corporate existence. Zlyton Land Co.v. Dowdell, 113 
Ala.177. Indeed the proposed scheme would have been w/tra vires, even though 
the directors had merely been authorized to purchase sharés in a corporation to 
be formed ; for a corporation may not as a general rule become a stockholder 
in another corporation unless authorized by statute or by charter. People ex 
vel. Moloney v. Pullman Co., 175 Ill. 125. The facts in the principal case do 
not bring it within the exception to this rule, for the stock here was not to be 
taken as payment or security for a debt. AMJemphis R. R. v. Woods, 88 Ala. 
630; Bank of India’s Case, L. R. 4 Ch. 252. It would seem, however, that 
such a scheme might be good as a means of dissolving the company if a non- 
assenting shareholder colt at his option decline the new stock and get in cash 
the value of his share of the assets of the oldcompany. Treadwell v. Salisbury 
Mfg. Co., 7 Gray (Mass.) 393. 


DAMAGES — MEASURE OF DAMAGES — REMEDIES OF SERVANT ON 
WRONGFUL DiSCHARGE. — The defendant contracted to employ the plaintiff 
for a term of five years at a yearly salary payable in monthly installments. 
After a few months’ service the plaintiff was wrongfully discharged. He 


brought an action on the contract for such damages as he had sustained and 
might sustain up to the date of the trial, but without prejudice to his right to 
sue for damages subsequently accruing. Judgment was recovered for the 
amount of his salary to the time of trial. Before the expiration of the term 
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he brought a second action for damages accrued since the first trial. Held, 
that the former judgment is no bar to recovery. Canada-Atlantic & Plant 
S. S. Co. v. Flanders, 165 Fed. 321 (C. C. A., First Circ.). 

The main case apparently marks the first appearance of the doctrine of 
“constructive service” in the federal courts. It is to be regretted that after 
the repudiation of this doctrine in England and in the majority of our states 
another case should be added to the few in its support. For a discussion of 
the principles involved, see 14 HARV. L. REV. 294; 12 zbid. 435. Confusion 
seems to have arisen in treating the case as one of anticipatory breach. 


DANGEROUS PREMISES — LIABILITY TO TRESPASSERS—CHILD TRES- 
PASSER ON TURNTABLE. — The plaintiff, a boy of four or five years, entered the 
defendant’s premises through a gap in its boundary hedge. While playing with 
companions on the defendant’s turntable, which was not fastened, the plaintiff 
was injured. The jury found that the hedge was in a defective condition 
through the defendant’s neglect. He/d, that the defendant is liable. Cooke v. 
—w por Western Railway, 53 Sol. J. & Wkly. Rep. 319 (Eng., H. L., 

arch 1, 1909). 

This lactated reverses that of the lower court, commented upon in 21 Harv. 
L. Rev. 57. The case is noteworthy as being the first turntable case in the 
English courts, and as committing them to the rule of the weight of American 
cases—a result perhaps not to be expected. Though the report is rather 
meager, it would seem that the House of Lords has adopted without demur the 
fiction of “ implied invitation,’ “ allurement,” and “attractive premises.” 


EsTOPPEL — ESTOPPEL IN Pais — ACKNOWLEDGMENT OF LIABILITY ON 
CERTIFICATE OF DEPosIT. — The defendant bank issued a non-negotiable cer- 
tificate of deposit to A, who assigned to B, who assigned to the plaintiff. Later, 
the defendant told B that the certificate would be paid. On suit brought, the 
defendant claimed a banker’s lien to satisfy claimsagainst A. He/d, that since 
the defendant would be estopped to deny its liability as against B, it is estopped 
in this suit in order to avoid circuity of action. Old National Bank v. Exchange 
National Bank, 26 Banking L. J. 119 (Wash., Sup. Ct., Sept. 24, 1908). 

To raise an estoppel by misrepresentation there must be a misstatement of 
past or existing facts. A mere statement of intentionis notenough. Chadwick 
v. Manning, F896] A. C. 231; Langdon v. Doud, 10 Allen (Mass.) 433. 
Many instances where this rule is seemingly disregarded are in aye | cases 
rather of contractual obligation than of pure estoppel. See Coles v. Pilking- 
ton, L. R. 19 Eq. 174, 177; EWART, ESTOPPEL BY MISREPRESENTATION, 69. 
The defendant bank’s statement that it would pay the certificate is a mere 
statement of intention which is not binding in the absence of consideration. 
Moreover, in all cases, the one claiming the estoppel must have relied on the 
misrepresentation to his damage. Simm v. Anglo-American Telegraph Co., 
5 Q. B. D. 188, 211. So, where the maker of a promissory note makes an as- 
sertion to one who has already purchased it, that he has no existing defense 
against the note, he is not thereafter estopped from setting up such a defense, 
since no damage has been suffered in reliance on the assertion. Wéindle v. 
Canaday, 21 Ind. 248; First National Bank v. Chaffin, 118 Ala. 246. Hence 
the defendant in the principal case should not be estopped as against B, and a 
fortiori there should be no estoppel as against the plaintiff to whom no repre- 
sentation whatever was made. 


FEDERAL COURTS— JURISDICTION BASED ON NATURE OF SUBJECT 
MATTER — JOINT ACTION INVOLVING FEDERAL QUESTION. —A joint action 
was brought against a railway company, its engineer, and fireman, for causing 
the death of the plaintiff’s husband. The company had been created by Act 
of Congress, while the co-defendants and the plaintiff were citizens of a single 
state. Application was made for a remission of the case from the federal to 
the state court. He/d, that as a federal question is involved, the federal court 
has jurisdiction. Matter of Dunn, 212 U. S. 374. 
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Seoeniy of citizenship is a ground for federal jurisdiction under the statute 
for removal of causes. See ACT OF MARCH 3, 1887,§1. But by judicial con- 
struction, all the defendants in a joint action must be citizens of states other 
than that of the plaintiff. A/abama Great Southern Railway Co. v. Thompson, 
200 U. S. 206. Also, a case arising under the laws of the United States may 
be removed to a federal court; and a suit brought against a corporation created 
by Act of Congress, presents such a case. Zexas & Pacific Railway Co. v. 
ody, 166 U. S. 606. But if the same construction were put upon this ground 
for removal as upon the former, the presence of co-defendants who have no 
right to federal jurisdiction should prevent removal. But since the present 
joint action arises under the laws of the United States as to one defendant, the 
court holds that the whole case is permeated with a federal character. This is 
a logical interpretation of the ——- of the act in question; and it was cor- 
rectly admitted that the action, brought in joint form, could not be separated by 
one defendant. Alabama Great Southern Railway Co. v. Thompson, supra. 
And in any case removal to the federal court must be under petition of all the 
defendants. Chicago & Rock Island Ry. Co. v. Martin, 178 U. S. 245. 


Girts — Girts Causa Mortis — PRESUMPTION OF UNDUE INFLUENCE 
FROM CONFIDENTIAL RELATIONS. —A gift causa mortis was made to a priest 
whose relations with the donor had been confidential. He/d, that the gift is 
pers facie void. Gilmore v. Lee, 41 Chic. Leg. N. 217 (lll., Sup. Ct., Dec. 15, 
I ). © 

The existence of confidential relations between the parties to a gift znt@ vivos 
raises a presumption of undue influence. Huguenin v. Basely, 14 Fas 273. But 
this doctrine is not applied to testamentary gifts. Zyson v. Tyson, 37 Md. 567, 
583. See 14 Harv. L. REv. 73. One reason given for this distinction is that 
a testator is not impoverished by a bequest, and therefore may be legitimately 
influenced by considerations arising out of confidential relations. Bancroft v. 
Otis, 91 Ala. 279. See Sparks’ Case, 63 N. J. Eq. 242, 248. On this reason- 
ing a gift causa mortis should be treated like a will. But another explanation 
is that a greater degree of undue influence may reasonably be presumed in gifts 
than in wills, because one present and taking part in a transaction is better able 
to exercise coercion. Haydock v. Haydock, 34 N. J. Eq. 570; Archer v. Hud- 
son, 7 Beav. 551. This explanation is supported by the strong tendency to 
apply to a will the presumption of undue influence when the legatee was active 
in procuring its execution. Dale's A pheal. 57 Conn. 127; Sparks’ Case, supra. 
Furthermore a will is revocable, while a gift z#z¢er vivos is a finality. Failure 
to revoke a will indicates a continued assent and thus destroys the presumption. 
See Miskey’s Appeal, 107 Pa. St. 611, 629. But a gift causa mortis, being 
made im extremis, is in fact practically beyond the donor’s control. Hence 
there is no ground for ee | oe causa mortis from gifts inter vivos. 
See Thompson v. Heffernan, 4 Dr. ar. 285. 


INSURANCE — NATURE AND INCIDENTS OF INSURANCE CONTRACTS — 
RIGHT OF HOLDER OF LIEN TO INSURANCE Money.—A had a lien on 
lumber for sawing it from logs delivered to him by B. B had taken out a 
policy of insurance on the lumber payable to C, who had lent money on the 
security of the lumber. The lumber was burned. AHe/d, that A has a lien 
upon the insurance money. Chew v. Caswell, 13 Ont. Wkly. Rep. 548 (Ont., 
Feb. 17, 1909). 

A policy of fire insurance is a personal contract for the benefit of the assured 
and does not run with the property. Quarles v. Clayton, 87 Tenn. 308. So 
a mortgagee, as such, has no more right than any other creditor to the proceeds 
of a policy on the mortgaged premises for the benefit of the mortgagor, or of 
some other party having an insurable interest therein. Columbia /nsurance 
Co. v. Lawrence, to Pet. (U. S.) 507. Unless there is an actual assignment of 
the policy to him, he can acquire a right only by contract with the assured. 
Nichols v. Baxter, 5 R. 1. 491; Nordyke & Marmon v. Gery, 112 Ind. 535. 
The same rules apply to the holder of a mechanic’s lien. Galyon v. Ketchen, 
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85 Tenn. 55. And the rights of the holder of a common law lien should be no 
greater. uchelberger v. Miller, 20 Md. 332. Neither legal nor equitable 
title is necessary to an insurable interest, and the holder of a lien may insure 
to the extent of his claim. /#surance Co. v. Stinson, 103 U.S. 25; Kohrbach 
v. Germania Fire Insurance Co., 62 N. Y. 47. Thus the plaintiff in the 
principal case might have protected himself gS and there seems little reason 
to make any implication in his favor. See Mosser v. Donaldson, 10 Atl. 
766 (Pa.). 


INTERSTATE COMMERCE — CONTROL BY CONGRESS— ACTION BY THE 
Courts PENDING INVESTIGATION BY INTERSTATE COMMERCE COMMIS- 
s1on.— The plaintiffs were shippers on the defendant railroad which filed notice 
of a new schedule of rates. The plaintiffs, claiming that the new rates would 
cause irreparable injury, sued in equity to prevent their establishment pending 
a determination of their reasonableness by the Interstate Commerce Commis- 
sion. Held, that the bill be dismissed. A/slantic Coast Line Ry. Co. v. Macon 
Grocery Co., 166 Fed. 206 (C. C. A., Fifth Circ., Jan. 5, 1909). See Notes, 


524. 


MorTGAGES — Equity OF REDEMPTION — MORTGAGEE’S RIGHT TO CON-— 
SOLIDATE MORTGAGES. — The owner of certain lots of land mortgaged them to 
the defendant. The equities of redemption he assigned to the plaintiff, who 
later acquired the ag 3 of redemption in another lot, also mortgaged to the 
defendant, but not by the same mortgagor, and expressly excepted from the 
provisions of the Conveyancing Act, 1881. The plaintiff tendered the amount 
due on this last mortgage, but the defendant claimed the right to consolidate all 
the mortgages. edd, that the plaintiff may redeem this mortgage separately. 
Sharp v. Rickards, 99 L. T. R. 916 (Eng., th. Nov. I1, 1908). 

It was formerly well established law in England that when a mortgagee ac- 
quired several mortgages on various estates, all — by the same mortgagor, 
he could consolidate his claims as against either the mortgagor or his assignee. 
Vint v. Padget, 2 De G. & J. 611. This rule was based on the ground that he 
who seeks equity must do equity, but its justice in practice was frequently ques- 
tioned, and it was abolished by the perf aaynces. Act, 1881, except where the 
right was expressly reserved in one of the mortgage deeds. 44 & 45 VICT. 
c.4t. The general rule in our courts has always been that a mortgagee can 
only demand payment of the debt due and covered by the mortgage sought to 
be redeemed. Cohn v. Hoffman, 56 Ark. 119. But the mortgagee has been 
allowed to consolidate a claim arising out of the same transaction in which the 
mortgage was given; so also a claim for money expended in protecting the 
property or title. Burgett v. Osborne, 172 Ill. 227; Robinson v. Ryan, 25 Y. 
320. The —. case recognizes that on equitable grounds the English rule 
in so far as it still prevails should not be extended to a case where the mort- 
gages were executed by different mortgagors. 


MUNICIPAL CORPORATIONS — OFFICERS AND AGENTS —EFFECT OF RE- 
ELECTION AFTER OUSTER. — The charter of New York City provided that the 
president of a borough, an officer chosen by popular vote, might be removed for 
cause by the governor, and that a vacancy should be filled by a majority of the 
aldermen from the borough. The defendant, having been so removed, was 
immediately selected by the aldermen for the remainder of his original term. 
Held, that he is not entitled to the office. People v. Ahearn, 40 N. Y. L. J. 
2477 (N. Y., App. Div., March, 1909). 

For a discussion of the principles involved, see 20 Harv. L. REV. 316. 


‘ 


NEW TRIAL— GROUNDS FOR GRANTING NEW TRIAL—ERRONEOUS IN- 
STRUCTION MERELY AS TO DAMAGES. —A statute prescribed “a new trial” 
as the remedy for prejudicial error committed during a trial, but neither ex- 
pressly authorized nor expressly prohibited retrial of part of the issues. After 
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verdict for the plaintiff, retrial was ordered solely for error in the instructions to 
the jury as to the measure of damages. e/d, that a new trial upon all the’ 
issues, resulting in a verdict for the defendant, is not error. Cerny v. Paxton | 
and Gallagher Co., 119 N. W. 14 (Neb.). 

A new trial as a remedy for prejudicial error is of comparatively modern de- { 
velopment in the common law. See Bright v. Eynon, 1 Burr. 390; 3 BL. ' 
Comm. 388, 390. Ketrial of all the issues has never been a matter of right, 


the court having discretion to confine it to particular issues. See Hutchinson 
v. Piper, 4 Taunt. 555. A new trial is but a means to an end, the correction 
of error. Hence, when error affects but one issue, which is readily separable 
and which can be examined without considering the general merits of the case, 
the new trial should be limited to that issue. Benton v. Collins, 125 N. C. 83. 
But see Edwards v. Lewis, 18 Ala. 494. This is true when issues have been | 
separately submitted to the jury. A/itchell v. Mitchell, 122 N.C. 332. The 
issue upon a single plea may be retried; or, merely the question of damages. | 
Third Natl. Bank v. Uwen, 101 Mo. 558, 585; Boyd v. Brown, 17 Pick. 
(Mass.) 453, 461. The opposite rule, taken by the principal case, clogs the 
courts with useless litigation, subjects the state and the parties to unnecessary | 
expense, and deprives the plaintiff of ground legally won. Lisbon v. Lyman, 49 | 
N. H. 553. As the statute in question did not forbid partial retrials, the com- 
mon law rule should have prevailed, and such has been the holding in other 
jurisdictions having similar statutes. San Diego Co. v. Neale, 78 Cal. 63. 


NUISANCE — EQUITABLE RELIEF— BILL AGAINST PUBLIC NUISANCE 

BY INDIVIDUAL. — The defendant, a riparian owner on New York Bay, erected . 

a pier. This was so constructed as to hinder the free access of the public, by 

way of the sea-shore, to the plaintiff's place of amusement. The plaintiff 

sought to enjoin this obstruction, showing that it caused him special damage. 

Held, that the injunction should be granted. Barnes v. Midland Railroad 

Terminal Co., 193 N. Y. 378. | 

“rs decision overrules that of the lower court discussed in 22 HArv. L. ; . 
EV. 137. : | 


PARDON — VALIDITY OF CONDITION EXTENDING BEYOND TERM OF SEN- 
TENCE. — A convict was pardoned on condition that if he subsequently com- 
mitted a felony, the pardon should be void, and .he should serve, in addition to 
the penalty imposed for the subsequent offense, that part of the original sentence 
which remained unserved at the time of his discharge. After the term of his 
original sentence had expired, he was convicted of a felony and sentenced to 
prison. After the expiration of the subsequent sentence, he was detained b 
reason of the condition in the pardon. Ae/d, that the detention is lawful. . 
Ex parte Kelley, 99 Pac. 368 (Cal.). 

The rule that the power to grant a pardon carries with it the power of grant- 
ing a conditional pardon is clearly settled. Arthur v. Craig, 48 Ia. 264. But 
the condition, of course, must not be illegal. See State v. Smith, 1 Bailey 
(S. C.) 283. The general rule is that a convict recommitted after condition 
broken may be detained after the time fixed for the expiration of his original 
sentence until he has served the unserved portion of that sentence. Jn re Mc- 
Kenna, 79 Vt. 34. A statute to the same effect has been held constitutional. 
Fuller v. State, 122 Ala. 32. On the other hand, it has been laid down that 
conditions which are to extend beyond the term of the sentence are illegal, as 
a usurpation of the judicial function by the executive. Jn re Prout, 12 Idaho 
494. And it has been held that the duration of the condition will be limited to 
the period of sentence, unless the contrary is clearly stated. Huff v. Dyer, 4 
Oh. Cir. Ct. R. 595. But of the few decisions on the point the majority sup- ! 
port the principal case, and that, it would seem, with sound: policy. Séave v. 

Barnes, 32 S. C. 14. 


PLEDGES — RIGHTS OF PLEDGEE OF MORTGAGE WHO BUYS IN TITLE AT 
FORECLOSURE SALE, — The defendant gave the plaintiff his note, and assigned 
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to him as collateral security a mortgage on real geome The plaintiff fore- 
closed under a power of sale in the mortgage, and bought in the title. He/d, 
that the plaintiff holds the title as trustee for the defendant, and subject to re- 
demption on the defendant’s payment of his debt. Union Trust Co. v. Hassel- 
tine, 39 Banker and Tradesman 197 (Mass., Sup. Jud. Ct., Jan. 5, 1909). 

It is the almost universal rule that a pledgee is precluded from buying at a 
sale of the property pledged. Lord v. Hartford, 175 Mass. 320. But he may 
take any proper action for its preservation. Accordingly, when the thing 
pledged is a mortgage he may foreclose the mortgage for breach of condition, and 
such foreclosure is valid against the mortgagee. Smith v. Bunting, 86 Pa. St. 
116. And if the mortgagee, who is also the pledgor, is joined in the foreclosure 
sale, his right to redeem from the pledgee will likewise be extinguished. Bloomer 
v. Sturges, 58 N. Y. 168. On the same principle the pledgee may, with the 
pledgor’s we authority, buy in the property at the mortgage sale with the 
result that the mortgagee’s claim is transferred to the proceeds. ennings v. 
Wyzanski, 188 Mass. 285. But with these qualifications the weight of author- 
ity supports the principal case, holding that the only effect of the sale is the 
substitution of the land for tie mortgage in the hands of the assignee, who 
takes the legal title subject to a trust in favor of the pledgor. Re Gilbert, 104 
N. Y. 200; Montague v. Boston & Albany R. Co., 124 Mass. 242. Contra, 
Anderson v. Messinger, 146 Fed. 929. 


PoLicE PowER — NATURE AND EXTENT — COMPENSATION FOR DESTRUC- 
TION OF PRIVATE PROPERTY. — During the war with Spain the commanding 
ped of the United States army caused to be destroyed certain buildings in 

uba belonging to the plaintiff, a Pennsylvania corporation, in order to prevent 
the spread of yellow fever among the United States troops. The plaintiff 
brought suit in the Court of Claims for compensation. He/d, that the plaintiff 
is not entitled to recover. /Juragua Iron Co. v. United States, 212 U. S. 297. 

If in time of peace private property is taken for public purposes without for- 
mal proceedings of condemnation, the owner may sue in the Court of Claims for 
compensation. United States v. Great Falls Miye. Co., 112 U. S. 645. The 
action is quasi-contractual in its nature, and the Court of Claims has jurisdiction 
over actions of quasi-contract. /ugram v. United States, 32 Ct. Cl. 147. But 
when such property is found in enemy territory it may be seized and confiscated 
without compensation, even though it belongs to a loyal citizen of the confiscating 
government. The Venus, 8 Cranch (U. S.) 253. The principal case may also be 
justified on the ground that the property was not faken for public use, but was 
destroyed, because detrimental to the public welfare. If private property is taken 
for public use, it is by an exercise of the power of eminent domain, and just 
compensation must be given according to the Fifth Amendment. But if private 
property is destroyed in the due exercise of the police power, no right to com- 
gan arises. Bowditch v. Boston, 101 U.S.16. See 3 Harv. L. Rev. 
189. 


PusBLic OFFICERS — DE FACTO OFFICERS — VALIDITY OF CONTRACTS. — 
A, while ineligible through the holding of another office, was regularly ap- 
pointed and publicly recognized as school trustee. He and another trustee who 
together constituted a majority of the board voted in the regular way to accept 
a contract of employment with B as a teacher. The succeeding board com- 
posed of legally qualified and os members employed C for the same 
( that B is entitled to the position. Johnson v. Sanders, 115 

. W. 772 

An officer de ‘acto is one who has the reputation of being the officer he as- 
sumes to be and yet is not an officer in point of law. King v. Corporation of 
Bedford Level, 6 East 356; State v. Carroll, 38 Conn. 449. Such officer must 
hold under color of right, either through election or appointment, or through 
long-continued acquiescence by the public in his exercise of the office. State v. 
Carroll, supra. Thus one ineligible on account of occupancy of an incompati- 
ble office has been held a de facto officer. McGregor v. Balch, 14 Vt. 428. 
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The authorities are divided as to whether there can be a de facto officer when 
there is no de jure office. Norton v. Shelby County, 118 U.S. 425. Contra, 
Lang v. Bayonne, 74 N.J. L. 455. Necessity demands that the public be pro- 
tected in its dealings with public officers. See Plymouth v. Painter, 17 Conn. 
8 5- Hence it is settled that the acts of a de facto officer within the scope of 

is apparent authority are valid so far as the rights of the public and interested 
third persons are concerned. Wélcox v. Smith, 5 Wend. (N. Y.) 231. These 
acts cannot be attacked collaterally. Plymouth v. Painter, supra. Thus con- 
tracts made by officers de P ang are binding. School Town of Milford v. 
Zeigler, 1 Ind. App. 138. ut there would be no reason for the application 
of this rule if the defect in title were notorious. Conway v. City of St. Louis, 
9 Mo. App. 488. 


QUIETING TITLE— CANCELLATION OF UNENFORCIBLE COVENANT. — By 
mesne conveyances the plaintiff acquired from the defendant a lot of land, the 
deed of which contained a covenant not to use the land for any but church pur- 
poses. The land had not been sold for a smaller price by reason of the cove- 
nant, and the covenant was of no value to the defendant, who was simply using 
it as a means of extortion. The plaintiff, claiming that the covenant was 
invalid and prevented a favorable mortgage of the property, filed a bill praying 
that the defendant be ordered to release it. He/d, that the covenant is unen- 
forcible and that the defendant be ordered to release it. Rector, etc., of St. 
Stephens Church v. Rector, etc., of the Church of the Transfiguration, 40 N.Y. 
L. J. 1940 (N. Y., App. Div., Jan. 1909). 

The case is a novel one and the decision sane. It is especially noteworthy 
because of the long-continued tendency of the New York courts to limit within 
narrow bounds the jurisdiction of equity in this class of cases. Thus its courts 
will not entertain bills for the cancellation or restoration of paid notes, or of in- 
struments obtained by fraud. Fowler v. Palmer, 62 N. Y. 533; Globe Co. v. 
Reals, 79 N. Y. 202. And it has long been the established New York rule that 
in a bill to remove a cloud on title the plaintiff must fail if the claim of the de- 
fendant is invalid on its face, or if its invalidity must inevitably be disclosed in 
its enforcement. Scott v. Onderdonk, 14 N.Y.9. See 18 HARV. L. REV. 527 ; 
2 AmEs, Cas. Eq. JuR., 148, 150. This narrow and pedantic rule the court in 
the present case refuses to recognize on the authority of very early cases of the 
cancellation of instruments, although it grants that the covenant was invalid on 
its face, or would necessarily appear so in any attempt to enforce it. The result 
is refreshing, and it is to be hoped that it marks a tendency of the New York 
equity courts to get away from unnecessary technicalities and broaden their 
jurisdiction. 


RULE AGAINST PERPETUITIES — REMOTENESS OF VESTING AS THE TEST 
IN NEw York. —A testator em ogee personal property to his executors in 
trust to pay the income to W. for life. with the further direction: “and at her 
decease I give to her issue, share and share alike, such income, and as each of 
her said issue shall attain the age of 21 years, I give to it one equal undivided 
share of the principal”; and in case W. should die, leaving no issue which 
should attain 21 years, then the fund was to go to S. and M., persons then 
living. He/d, that the gift to S. and M. is void for remoteness under the New 
York Revised Statutes. Matter of Wilcox, 194 N. Y. 288. See NOTEs, 
Pp. 520. 


VENDOR AND PURCHASER — RIGHTS AND LIABILITIES — CONDITIONS PRE- 
CEDENT TO FORFEITURE OF PAYMENTS ON DEFAULT.— The defendant 
agreed to convey certain land to the plaintiff as soon as he got title. Payment 
was to be by installments, all payments to be forfeited on a default. There 
was default in the last installments; but the defendant did not declare a for- 
feiture until after he had acquired title, nor did he ever tender a deed. The 
plaintiff sought specific performance. He/d, that the plaintiff is entitled to 
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relief; for after the defendant has acquired title he cannot enforce a forfeiture 
without having tendered a deed. Tacoma Water Supply Co. v. Dumermuth, 
99 Pac. 741 (Wash.). 

A vendor may either enforce or waive a forfeiture clause; but if he wishes to 
enforce it he must give notice of that intention. Chrisman v. Miller, 21 Ill. 
227, 236; Harris v. Troup, 8 Paige (N.Y.) 422. If forfeiture is not declared 
until performance of the vendor’s promise is due, the promises become mutual 
and concurrent. Beecher v. Conradt, 3 Kern. (N. Y.) 108. Thereafter the 
vendor cannot declare a forfeiture without first tendering a deed. Stein v. 
Waddell, 37 Wash. 634. Hence in the principal case the defendant never 
made a valid declaration of forfeiture. Even if he had, it is not certain that he 
could avoid specific performance. For the forfeiture clause alone does not 


_ make time of the essence. Barnard v. Lee, 97 Mass. 92. And even though 


the parties stipulate that time shall be of the essence, equity may refuse to allow 
a forfeiture. National Land Co. v. Perry, 23 Kan. 140; Richmond v. Robin- 
son, 12 Mich. 193. In England and in some American jurisdictions, if the 
delay does not put the parties in such a position that damages will not be an 
adequate compensation, equity will give specific performance, despite the for- 
feiture clause. Jn re Dagenham Co., 8 Ch. App. 1022; Edgerton v. Peckham, 
11 Paige (N. Y.) 352. 


VENDOR AND PURCHASER— SPECIFIC PERFORMANCE — MARKETABLE 
TITLE. — The plaintiff sued to recover an installment paid under a contract for 
the purchase of land, on the ground that the defendant could not furnish a 
marketable title. The defendant denied that his title was unmarketable, and 
asked specific performance. The determination of the validity of the title 
would involve a decision upon a doubtful point of law. He/d, that the plaintiff. 
will not be compelled to take a conveyance from the defendant. Dzxon v. 
Cosine, 114 N. Y. Supp. 615. See NOTEs, p. 529. 


WATERS AND WATERCOURSES — NATURAL WATERCOURSES — POLLUTION 
BY MINING OPERATIONS. — The plaintiff, a lower riparian owner, was damaged 
by the pollution of the stream by salt water caused to flow into it by the defend- 
ant, in mining petroleum. The defendant’s operations were conducted with 
due care in the only known method, and the discharge of salt water into the 
stream was inevitable. edd, that the plaintiff may recover damages. Straight 
v. Hover, 54 Oh. L. Bull. Supp. 78 (Oh. Sup. Ct., Jan. 26, 1909). 

The rule that an upper riparian owner is liable to a lower owner for any 
injury from pollution of the stream caused by an unreasonable user has been 
generally recognized. Ferguson v. Firmenich Manufacturing Co., 77 la. 576. 
The reasonableness of the user is a — for the jury upon all the circum- 
stances of the case. Hayes v. Waldron, 44 N.H. 580. Thus where the owner 
of cattle pastured them near a stream, and they so befouled the water that it 
was unfit for use by a water company, it was held that the owner was not liable. 
Helfrich v. Catonsville Water Co., 74 Md. 269. But a user for manufacturing 
purposes is generally considered unreasonable. See Strobel v. Kerr Salt Co., 
164 N. Y. 303. And it is no defense that the pollution was unavoidable. Pen- 
nington v. Brinsop Hall Coal Co., L. R. 5 Ch. D. 769. But the rule has been 
laid own that where a work is lawful and cannot be carried on elsewhere, there 
is no liability in the absence of negligence. Barnard v. Sherley, 135 Ind. 547. 
And it has been held that the protection of important industries renders the 
general rule of liability inapplicable. Pa. Coal Co. v. Sanderson, 113 Pa. St. 
126. But the weight of wey. 4 supports the principal case. Bowling Coal 
Co. v. Ruffner, 100 S.W. 116 (Tenn.). And in most jurisdictions the plaintiff 
might also have obtained an injunction. Beach v. Sterling Iron & Zinc Co., 
54 N. J. Eq. 65. See 14 Harv. L. Rev. 458; 18 ebid. 149. Contra, Salem 
Lron Co. v. Hyland, 74 Oh. St. 160. 
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INDEX ANALYSIS OF THE FEDERAL STATUTES. By George Winfield Scott 
and Middleton G. Beaman. Vol. I. (1873-1907). Washington: Govern- 
ment Printing Office. 1908. pp. v, 1373. 8vo. ($2.50.) 


Here is an index made with such care and intelligence that the authors are 
entitled to unusually hearty thanks. 

The chief purpose of this volume is to furnish a key to the general and per- 
manent law — whether now in force or not — found in the United States Revised 
Statutes of 1873 and in the subsequent volumes of the Statutes at Large, 
closing with volume 34. 

_ As much law of a ody and permanent nature is concealed in enactments 
apparently personal, local, or temporary, the task of the authors has been even 
more difficult than would be expected from the mere statement that the stat- 
utes examined cover 40,000 pages; and consequently unusual care has been 
taken, the work of previous compilers being discarded and the statutes being 
examined anew by several investigators working independently and eventually 
checking one another’s results. ' 

The alphabetical classification follows a plan which includes numerous head- 
ings, sub-headings, and cross references. The excellence of the arrangement 
can be seen by looking at almost any heading, ¢. g., Eminent Domain, Inter- 
state Commerce, Labor. The reader’s convenience is consulted further by in- 
serting in more than twenty places two pages entitled “ How to use the index ” ; 
and his confidence in the volume is, to say the least, not diminished by printing 
on each leaf the request “ Please report to the authors any error or omission 
discovered.” 

The index does not ignore the unofficial names by which statutes are popu- 
larly designated. In the proper alphabetical place one finds, for example, the 
Commodity Clause of the Railroad Rate Act, the Elkins Act (Interstate Com- 
merce), the Platt Amendment (Cuba), and the Sherman Act (Trusts). At the 
end of the volume is a special index of the popular names of statutes from 
1789 to the present time. This is a feature of interest both to the lawyer and to 
the student of history, as is shown by finding here such famous titles as Alien 
Enemies Act, Civil Rights Acts, Emancipation Proclamation, Embargo Acts, 
Fugitive Slave Law, Legal Tender Acts, Morrill Act, Sedition Act, Tenure of 
Office Act, Union Pacific Railroad Charter, and Wilmot Proviso— each being 
followed, of course, with the reference to the Statutes at Large. 

From the point of view of the authors, probably the most important feature of 
this volume is its relation to a general scheme intended to aid Congressmen 
and others to frame prospective statutes with full knowledge of previous 
enactments. Other volumes may be expected to deal with statutes prior to the 
Revised Statutes of 1873, local laws, treaties, and other matter. Perhaps — for 
such is the dream of the authors — there may even arise eventually a group of of- 
ficial draftsmen —experts in framing and phrasing statutes. Meanwhile there is 
no question that the present conscientious volume is to be of great assistance to 
legislators, lawyers, and historians. 


CASES ON THE LAW OF PARTNERSHIP. Selected by Eugene Allen Gilmore. 
St. Paul: West Publishing Company. 1908. pp. xvi, 638. 8vo. 


A case book must be judged by different standards from a text book. Ina 
text book the important thing is what the author says. In a case book the 
worth of the work depends primarily on what the author has selected. Sucha 
book cannot be fairly criticized in respect of substance without careful analysis 
of the material from which it is drawn —a task impossible to the reviewer. In 


35 


ae HARVARD LAW REVIEW. 


— to the present work the reviewer can simply say that to him the cases 
selected seem cogent and illustrative. 

In arrangement the book is clear and logical. Perhaps the chapter on partner- 
ship property — always a complicated subject because of the divergence between 
the lay and the legal conception of a partnership —is somewhat compact and might ~ 
have been clearer if divided into two or three chapters. Yet the limited time 
which is at the disposal of a class may have compelled the author to compress 
as he has. The book contains a good index, table of cases, and table of con- 
tents, which make it of value to one in search of illustrative cases. On the other 
hand, it lacks one feature which would add —S to its value, namely, full 
footnotes containing cases contra and in accord with the case in the text. Such 
notes make the case book a special digest to which the student may later refer 
as a practitioner, and thus frequently save himself hours of labor. The prepara- 
tion of a case book necessarily involves examination of many decisions. Toa 
few cases the author has added scanty notes. Had he placed the results of his 
necessary labor completely at the disposal of the student he would have added 
a very valuable feature to a good book. , E. H. Avy JR. 


PROCEDURE IN INTERSTATE COMMERCE CASES. By John B. Daish. 
Washington: W. H. Lowdermilk and Company. 1909. pp. xiv, 494. 
CASES ON THE CONFLICT OF Laws. By Ernest G. Lounger. American Case 
Book Series. James Brown Scott, General Editor. St. Paul: West Pub- 
lishing Company. 1909. pp. xxi, 784. 8vo. 

THE GOVERNMENT OF EUROPEAN Cities. By William Bennett Munro. New 
York: The Macmillan Company. 1909. pp. viii, 409. 8vo. 

CASES ON CRIMINAL Law. By William E. Mikell. American Case Book 
Series. James Brown Scott, General Editor. St. Paul: West Publishing 
Company. 1909. pp. xvii, 610. 8vo. 
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